United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 11,601 

JOINT APPENDIX 


Utritpft States ffimtrt of Atmpals 


T X 


Fob the District of Columbia Circuit 

: Suited States Court oj Appeals 
October Term, 1952 For the 

District of Columbia Circuit; 

- FILED as ay 18 1253 


Loganspobt Broadcasting Co 


v. 


United States of 



CLERK 


[CA, 

Respondent, 


and 


Federal Communications Commission, et al., 

Intervenors. 


Petition for Review of Orders of the Federal 
Communications Commission 



WILSON . Em pRnm no Co. - RE 7-6003 . Washington t. O. C. 








INDEX 

PAGE 

Petition For Review of Orders of the Federal Com¬ 


munications Commission . 2 

Motion to Intervene. 33 

Third Notice of Further Proposed Rule Making.. 35 

Appendix A . 40 

Appendix C . 46 

Joint Notice of Appearance, Comments and Counter¬ 
proposals of Logansport Broadcasting Corp. 
(WSAL) and Owensboro on the Air, Inc. 
(WVJS) . 49 

Memorandum Opinion. 50 

Dissenting Opinion of Commissioner Jones. 62 


Engineering Statement of A. Earl Cullum, Jr., Con¬ 
sulting Radio Engineer, in Connection With the 
Proposed Provisions for Antenna Heights in the 
Proceeding in Dockets 8736, et al, Concerning 
Amendments to the Federal Communications 
Commission Rules and Standards for Television 


Broadcasting . 72 

Written Presentation in Lieu of Hearing.. 74 

Brief in Support of Counterproposals. 108 

Sixth Report and Order. 112 

The minimum Co-Channel Assignment Spacing. 124 

Classes of Stations: Powers and Antenna Height. 124 

The Table of Assignments. 132 

Conclusions: Springfield-Holyoke, Hartford, Pitts¬ 
field, New London. 133 

Conclusions: Boston and Durham. 134 

Conclusion . 135 

Zanesville, Ohio, and Clarksburg, West Virginia. 136 

Conclusions _ 136 

Logansport, Indiana and Owensboro, Kentucky_ 136 




























11 


INDEX (Continued) 


PAGE 


Grand Rapids, Michigan. 139 

Conclusions: Request for Additional YHF Assign¬ 
ment .------- 139 

Chicago, Illinois . 140 

Conclusions: Additional Commercial YHF Assign¬ 
ment . 140 

Champaign, Urbana, Peoria, Illinois: New Ulm, Man¬ 
kato, Minnesota: Waterloo, Cedar Rapids, Iowa.. 141 

Conclusions: Mankato, Peoria, Waterloo, New Ulm, 

Champaign-Urbana, Cedar Rapids. 141 

Spartanburg, Columbia, South Carolina and Middle- 
borough, Kentucky . 142 

Conclusions: Additional YHF Assignment to Spartan¬ 
burg . 142 

Alexandria and Lafayette, Louisiana, Biloxi, Missis¬ 
sippi . 143 

Conclusions: Deletion of Proposed YHF Assign¬ 
ments . 143 

Eugene, Oregon . 143 

Conclusions: Additional YHF Assignment in Eugene.. 143 

Sacramento, Fresno, Santa Barbara, Yisalia Cali¬ 
fornia . 144 


Conclusions: Additional YHF Channels in Sacra¬ 


mento .... 145 

Conclusions: Channel 3 in Fresno. 145 


Appendix D Subpart E—Rules Governing Tele¬ 
vision Broadcast Stations. 

Channel Utilization . 

Indiana __— 

Kentucky . 

Dissenting Opinion of Commissioner Jones. 

Petition for Rehearing—.. 

Memorandum Opinion and Order.- 


145 

145 

146 

147 
147 
151 
173 





















Hiti&ii States (Enurt nf Appeals 

For the District of Columbia Circuit 
October Term, 1952 


No. 11,601 


Logansport Broadcasting Corp., 

Petitioner, 

v. 


United States of America, 

Respondent, 


and 


Federal Communications Commission, et al., 

Intervenors. 


Petition for Review of Orders of the Federal 
Communications Commission 


JOINT APPENDIX 



UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


11,601 


LOGANSPORT BROADCASTING CORP. 

Petitioner 

UNITED STATES OF AMERICA 

Respondent 
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Nature of Proceedings 

1. This is a petition for review of the following orders 
of the Federal Communications Commission concerning 
the television broadcast service: 

(a) A final order 1 adopting rules, regulations, en¬ 
gineering standards and assignment of television 
broadcast channels to various communities through¬ 
out the United States which failed to assign a very 
high frequency channel to Logansport, Indiana, and 
which will result in dismissal without a hearing of 
an application by your petitioner for a construction 
permit for a new television broadcast station at 
Logansport, Indiana. 

(b) An order 2 denying a “Petition for Rehearing” 
filed by your petitioner which requested modification 

1 “Sixth Report and Order” released April 14, 1952, effective 
June 1, 1952. (Attached hereto as Appendices A and A-l). 

2 “Memorandum Opinion and Order” released October 10, 1952. 
(Attached hereto as Appendix B). 
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of said final order. A more detailed summary of the 
proceedings is set forth below starting with para¬ 
graph 4. 

Venue and Jurisdiction 

2. Venue in the District of Columbia Circuit is based 
upon Section 3 of the Judicial Review Act of 1950 (Act 
of Dec. 29, 1950, c. 1189, 64 Stat. 1130, U.S.C.A., Title 5, 
Sec. 1033). Jurisdiction of this Honorable Court is in¬ 
voked pursuant to Section 402(a) of the Communications 
Act of 1934, as amended (Act of June 19, 1935, c. 652, 
48 Stat. 926, U.S.C.A., Title 47, Sec. 402(a), as amended 
by Act of July 16, 1952, c. 879, 66 Stat. —, U.S.C.A., 
Title 47, Sec. 402(a)), Section 4 of the Judicial Review 
Act of 1950 (Act of Dec. 29, 1950, c. 1189, 64 Stat. 1130, 
U.S.C.A., Title 5, Sec. 1034), and Section 10 of the Ad¬ 
ministrative Procedures Act (Act of June 11, 1946, c. 324, 
60 Stat. 243, U.S.C.A., Title 5, Sec. 1009). 

3. Petitioner is a corporation organized and existing 
under the laws of the State of Indiana, has its principal 
place of business at Logansport, Indiana, is the holder 
of a license issued by the Federal Communications Com¬ 
mission (hereinafter called Commission) to operate stand¬ 
ard broadcast station WSAL at Logansport, Indiana, and 
is the applicant for a construction permit for a new tele¬ 
vision broadcast station at Logansport, File No. BPCT- 
836. The Federal Communications Commission is an ad¬ 
ministrative agency created by the Communications Act 
of 1934, as amended (Act of June 19, 1934, c. 652, 48 
Stat. 1064, U.S.C.A., Title 47, Sec. 151), and is charged 
with the execution and enforcement of said Act. 

Summary of Proceedings 

4. The proceedings involved the adoption by the Com¬ 
mission of new and amended rules and regulations and 
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standards of good engineering practice concerning the 
television broadcast service in consolidated proceedings of 
the Commission captioned as follows: 

In the Matters of ) 

) 

Amendment of Section 3.606 of the ) 

Commissions Rules and Regulations ) 

) 

Amendment of Commission’s Rules, ) 

Regulations, and Engineering ) 

Standards Concerning the Television) 

Broadcast Service ) 

) 

Utilization of Frequencies in the ) 

Band 470 to 890 Mcs. for Television) 

Broadcasting ) 

The following is a chronological order of pertinent 
events: 

(a) November 28, 1945, Rule 3.606 s assigning specific 
channels 3 4 to specific cities became effective. 

(b) March 23, 1948, order of the Commission refusing 
to accept and consider an application filed by The 
Yankee Network, Inc., Bridgeport, Conn. 

(c) May 6, 1948, “Notice of Proposed Rule Making” 
to amend Rule 3.606 and reassign VHF channels. 

3 Sections of the Commission's Rules and Regulations will be 
referred to as “Rules”. 

4 A television broadcast channel is a band of frequencies six 
megacycles wide. For convenience, the Commission has assigned 
numbers to each channel. Channels 2 to 13, inclusive, are located 
in the very high frequency portion of the radio spectrum from 
54 to 216 megacycles, are commonly called VHF channels, and are 
so called herein. Channels 14 to 83, inclusive, are located in the 
ultra high frequency portion of the spectrum from 470 to 890 
megacycles, are commonly called UHF channels, and are so called 
herein. Until recently, all commercial television broadcast stations 
in operation in the United States operated on VHF channels. 
Within the last few weeks, one commercial UHF station has com¬ 
menced operation at Portland, Oregon. 


Docket Nos. 8736 
and 8975 

Docket No. 9175 

Docket No. 8976 


(d) June 25, 1948, “Petition for Oral Argument and 
Opportunity to Participate Therein”, filed by Fed¬ 
eral Communications Bar Association questioning 
the Commission’s legal authority to adopt the pro¬ 
posed amendment to Rule 3.606. 

(e) March 22, 1951, “Third Notice of Further Pro¬ 
posed Rule Making ,, , superseding previous orders 
and notices. 

(f) May 7, 1951, deadline for filing comments and 
counter-proposals to “Third Notice of Further 
Proposed Rule Making”. 

(g) June 7, 1951, deadline for filing oppositions to 
comments and counter proposals filed on or before 
May 7, 1951. 

(h) June 28, 1951, oral argument on Federal Commu¬ 
nications Bar Association petition of June 25, 
1948. 

(i) July 13, 1951, “Memorandum Opinion” reasserting 
Commission’s authority to adopt the proposed 
amendment of Rule 3.606. 

(j) August to November 1951, submission of written 
evidence and pleadings supporting pleadings filed 
May 7,1951 and June 7,1951. 

(k) April 14, 1952, “Sixth Report and Order” (effec¬ 
tive June 1, 1952), a final order adopting amended 
Rule 3.606, a new Rule 3.607(a), and other related 
rules and engineering standards. 

(l) June 23, 1952, “Petition for Rehearing” filed by 
your petitioner. 

(m) August 7, 1952, “Supplement to Petition for Re¬ 
hearing” filed by your petitioner. 
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(n) October 10, 1952, “Memorandum Opinion and Or¬ 
der’ ’ denying your petitioner’s “Petition for Re¬ 
hearing” and “Supplement to Petition for Rehear¬ 
ing”. 

5. Prior to March 1948, the Commission had inter¬ 
preted and applied its rules in such a manner that an 
applicant for a construction permit for a new television 
broadcast station could specify a channel not assigned to 
that city by the Table of Assignments, Rule 3.606. In 
practice and effect, the Table of Assignments was a guide 
to assist applicants in selecting a suitable channel rather 
than an inflexible rule absolutely prohibiting the filing, 
acceptance and consideration of applications which speci¬ 
fied a channel not specifically listed in the Table of As¬ 
signments. The Commission abruptly revised its estab¬ 
lished practice, interpretation and application of its rules 
when, on March 23, 1948, it issued an order refusing to 
accept and consider an application of The Yankee Net¬ 
work, Inc. for a construction permit for a new television 
broadcast station at Bridgeport, Connecticut, simply be¬ 
cause the application did not specify a channel listed in 
the Table of Assignments (Rule 3.606). 5 Actually, the 
Table of Assignments (Rule 3.606) did not even list the 
city of Bridgeport, Connecticut. In its order, the Com¬ 
mission held that a party seeking to file an application 
which would specify a channel not then listed in the Table 
of Assignments must first obtain a modification of the 
Table by a rule making proceeding. 

6. Shortly after the issuance of The Yankee Network, 
Inc. Opinion and Order, the Commission, on May 6, 1948, 
issued a “Notice of Proposed Rule Making” which pro¬ 
posed to amend the Table of Assignments (Rule 3.606) 
so as to add VHF channels to additional cities (Docket 


5 In re application of Yankee Network, Inc., 4 Pike and Fisher 
Radio Regulation 164. 
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No. 8975). c Subsequent notices further enlarged the scope 
of the proceedings to consider new or modified engineer¬ 
ing standards and rules for both black-and-white and color 
television (Docket No. 9175), and utilization of the UHF 
portion of the radio spectrum between 470 and 890 mega¬ 
cycles for television broadcast stations (Docket No. 8976). 
These proceedings were consolidated and captioned as set 
forth in paragraph 4 above. 

7. Shortly after the Commission issued its Yankee Net¬ 
work opinion and its May 6, 1952 “Notice of Proposed 
Rule Making”, the Federal Communications Bar Associa¬ 
tion 7 challenged the legal authority of the Commission 
to invoke the doctrine of the Yankee Network case and 
to promulgate a rule assigning specific channels to spe¬ 
cific cities in such a manner as to prohibit and forbid 
the filing, acceptance and consideration of an application 
specifying a channel not assigned to the particular city by 
the Table of Assignments. The Federal Communications 
Bar Association contended that Section 307(b) of the 
Communications Act of 1934, as amended, 8 required the 
Commission to accept and consider any complete applica¬ 
tion specifying any television broadcast channel irrespec¬ 
tive of whether or not that channel was assigned by rule 
to that particular community by the Table of Assign¬ 
ments as it had done prior to the Yankee Network opin¬ 
ion. Despite the serious questions raised by the Federal 


«Prior thereto, a “Notice of Proposed Rule Making” (Docket 
No. 8736) issued January 16, 1948 proposed to modify the Table 
of Assignments (Rule 3.606) so as to allow for Canadian use of 
certain VHF channels. 

7 The membership of the Federal Communications Bar Associa¬ 
tion consists of attorneys admitted to and engaged in practice 
before the Federal Communications Commission. 

8 Act of June 19, 1934, c. 652, 48 Stat. 1083, U.S.C.A., Title 47, 
Sec. 307(b), as amended June 5, 1936, c. 511, 49 Stat. 1475, 
U.S.C.A., Title 47, Sec. 307(b). 
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Contmunications Bar Association, it was not until three 
years later that the Commission finally held oral argument 
on the Bar Association’s petition. During those interven¬ 
ing three years, the Commission had proceeded upon the 
basis that it did have the legal authority to adopt and 
execute the proposed rules. Thus, it was no surprise 
when the Commission issued its “Memorandum Opinion” 
on July, 1951 upholding its own contention that it was 
acting within the authority granted by the Communica- 
tioris Act. To have held otherwise would have been an 
admission that the three year suspension of consideration 
of applications for new television broadcast stations, 
commonly called the “freeze”, and at least a portion of 
the overall proceedings had been unnecessary’. 

S. During the pendency of the Bar Association peti¬ 
tion, the Commission conducted hearings in the fall and 
winter of 1950 to obtain evidence of basic engineering and 
propagation characteristics upon which to base its engi¬ 
neering standards and channel assignments. Then the 
Commission issued its “Third Notice of Further Proposed 
Rule Making” on March 22, 1951, which not only set forth 
the basic principles of assignment of the channels (Ap¬ 
pendix A of that Notice) but also a complete proposed 
Table of Assignments (Appendix C of that Notice). The 
“Third Notice of Further Proposed Rule Making” pro¬ 
posed a minimum YHF cochannel separation of 170 miles 
between transmitters already authorized and 180 miles 
between cities where no transmitters had been author¬ 
ized (Appendix A, “Third Notice of Further Proposed 
Rule Making”) and also proposed a nationwide Table of 
Assignments of both YHF and UHF channels (Appendix 
C, “Third Notice of Further Proposed Rule Making”). 
That Notice stated that the proposed Table of Assign¬ 
ments was based upon the following fundamental prin¬ 
ciples of assignment in terms of priorities: 
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“Priority No. 1— To provide at least one television 

service to all parts of the United 
States. 

“Priority No. 2—To provide each community with at 

least one television broadcast station. 

“Priority No. 3— To provide a choice of at least two 

television services to all parts of the 
United States. 

“Priority No. 4—To provide each community with at 

least two television broadcast stations. 

“Priority No. 5—Any channels which remain unassign¬ 
ed under the foregoing priorities will 
be assigned to the various communi¬ 
ties depending on the size of the pop¬ 
ulation of each community, the geo¬ 
graphical location of such community, 
and the number of television services 
available to such community from tele¬ 
vision stations located in other com¬ 
munities.” (“Third Notice of Fur¬ 
ther Proposed Rule Making”, Appen¬ 
dix A, par. II). (Underscoring sup¬ 
plied). 

That Notice provided that comments and counter pro¬ 
posals to the proposed Table of Assignments could be 
submitted on or before May 7, 1951 if accompanied by 
supporting engineering statements, and required that 

“Comments and statements directed toward specific 
assignments in the Commission’s proposed 4 Table’ in 
Appendix C herein shall show not only the effect 
which the proposals in said comments and statements 
will have on the service in the particular communities 
involved but also the overall effect thereof with spe¬ 
cific reference to the priorities set forth in paragraph 
‘II’ of Appendix A herein.” (“Third Notice of Fur¬ 
ther Proposed Rule Making”, par. 12(d)). (Under¬ 
scoring supplied). 

Oppositions to those comments and counter proposals 
were required to be submitted not later than June 7, 
1951. 
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9 . The Table of Assignments proposed by Appendix 
C of the “Third Notice of Further Proposed Rule Mak¬ 
ing’’ assigned only one UHF channel to Logansport, In¬ 
diana, and one UHF channel to Owensboro, Kentucky, 
but assigned a VHF channel to Terre Haute, Indiana. 
Because the VHF channels serve much wider areas than 
UHF channels (“Sixth Report and Order”, par. 66, 68), 
your petitioner retained a consulting radio engineer to 
determine if, from an allocations and engineering stand¬ 
point, it would be feasible to urge the Commission to as¬ 
sign a VHF channel to Logansport, Indiana. Owensboro 
On The Air, Inc., licensee of broadcast stations WVJS 
and WVJS-FM, Owensboro, Kentucky, by a completely 
independent action retained the same consulting engineer 
to make a similar survey to determine if a VHF channel 
could be assigned to Owensboro. When the engineer 
found that it was feasible from an allocation and engi¬ 
neering standpoint to assign VHF Channel 10 to both 
Logansport and Owensboro if that channel was not as¬ 
signed to Terre Haute, Indiana, as proposed by the Com¬ 
mission in the proposed Table of Assignments (“Third 
Notice of Further Proposed Rule Making”, Appendix C) 
your petitioner joined with Owensboro On The Air, Inc., 
in preparing and filing a joint counter proposal so as to 

(a) eliminate the filing of duplicate, repetitious 
and cumulative documents, pleadings, and evidence, 
thereby simplifying the Commission’s task and bur¬ 
den, 

(b) reduce the number of witnesses and the time 
required for the presentation of the individual cases, 9 
and 


9 Subsequent to the filing of your petitioner’s counter proposal 
on May 7, 1951, the Commission modified its procedure so as to 
provide for submission of evidence and testimony by written 
sworn statements rather than orally. (“Order of Hearing Pro¬ 
cedure” released July 25, 1951). 
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(c) direct the Commission’s attention to the basic 
proposals and problems in the most simple, most 
straight forward manner. 

On May 7, 1951, a joint counter proposal was filed in 
which your petitioner sought the assignment of VHF 
Channel 10 to Logansport, and Owensboro On The Air, 

l nc. , sought the assignment of that same channel to 
Owensboro. 

10. Southern Illinois University, Carbondale, Illinois, 
also filed a counter proposal on May 7, 1951 which re¬ 
quested that VHF Channel 10 be assigned to Carbondale 
by a simple substitution of VHF Channel 6 for 10 at 
Terre Haute, Ind., VHF Channel 11 for 4 at Bloomington, 

l nd. , VHF Channel 4 for 6 at Indianapolis, Ind., and 
VHF Channel 10 for 11 at Louisville, Kv. Because 
Owensboro is approximately 115 miles from Carbondale 
and 80 miles from Louisville, the assignment of Channel 
10 to all three cities would involve mileage separations 
far under the 180 mile minimum VHF cochannel separa¬ 
tion proposed by Appendix A of the “Third Notice of 
Further Proposed Rule Making”. As a result, and be¬ 
cause Owensboro On The Air, Inc., had joined with vour 
petitioner in filing a joint counter proposal, Owensboro 
On The Air, Inc., and your petitioner on June 7, 1951 
wrote the Commission a joint letter advising that the 
Southern Illinois University and Owensboro On The Air, 
Inc., counter proposals conflicted. No reference was made 
in that letter to a possible conflict between your peti¬ 
tioner’s and Southern Illinois University counter propo¬ 
sals because Logansport and Carbondale are separated by 
more than 180 miles, thus making possible the assignment 
of Channel 10 to both cities. 

11. Pursuant to the written procedure for presenta¬ 
tion of evidence, your petitioner, together with Owens- 
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boro On The Air, Inc., then submitted the following per¬ 
tinent documents on the dates indicated: 

1. “Written Presentation in Lieu of Hearing”, filed 
September 10, 1951. 

2. “Rebuttal Testimony ... To Testimony of Wabash 
Valley Broadcasting Co. . . filed October 8, 1951. 

3. “Brief in Support of Counter proposals”, filed Oc¬ 
tober 15, 1951. 

Written evidence and briefs were similarly presented by 
other parties. On April 14, 1952, the Commission issued 
its final order, entitled “Sixth Report and Order”, effec¬ 
tive June 1, 1952 denying your petitioner’s request that 
Channel 10 be assigned to Logansport and also denying 
the request of Southern Illinois University to assign Chan¬ 
nel 10 to Carbondale, Illinois. On June 23, 1952, within 
the time limitations of Section 405 of the Communica¬ 
tions Act of 1934, as amended (Act of June 19, 1934, c. 
652, 4S Stat. 1095, U.S.C.A., Title 47, Sec. 405), your peti¬ 
tioner timely filed a “Petition for Rehearing” which re¬ 
quested that the Commission reconsider and grant the 
joint counter proposal that Channel 10 be assigned to 
both Logansport and Owensboro instead of to Terre 
Haute, or in the alternative, that the Commission grant 
the Southern Illinois University request that Channel 10 
be assigned to Carbondale and that portion of your peti¬ 
tioner’s request that Channel 10 be assigned to Logans¬ 
port. The “Petition for Rehearing” also challenged the 
legal authority of the Commission to (1) adopt a Table 
of Assignments (Rule 3.606) prior to receipt and consid¬ 
eration of applications and (2) a rule (Rule 3.607(a)) 
prohibiting the filing, acceptance and consideration of an 
application specifying a channel not assigned to that city 
by the Table of Assignments. The Commission, by a 
“Memorandum Opinion and Order” issued October 10, 
1952, denied the “Petition for Rehearing”. 
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Grounds Upon Which Relief Is Sought 

12. The “Petition for Rehearing’’ filed by your peti¬ 
tioner June 23, 1952 and the Commission’s “Memorandum 
Opinion and Order” released October 10, 1952 denying 
that Petition were divided into three parts, as follows: 

Part I—The joint counter proposal of your peti¬ 
tioner and O-wensboro On The Air, Inc., which re¬ 
quested that Channel 10 be assigned to both Logans- 
port and Owensboro instead of to Terre Haute. 

Part II—The counter proposal of Southern Illinois 
University which requested that Channel 10 be as¬ 
signed to Carbondale and that portion of your peti¬ 
tioner’s counter proposal which requested that Chan¬ 
nel 10 be assigned to Logansport. 

Part III—The basic legal authority of the Commis¬ 
sion to adopt a rigid Table of Assignments and an 
inflexible rule prohibiting the filing, acceptance and 
consideration of applications specifying a channel not 
listed in the Table of Assignments. 

For convenience and clarity, the grounds upon which re¬ 
lief is sought and the subsequent prayers will be divided 
herein into the following three parts: 

Part A—The basic legal authority of the Commis¬ 
sion to adopt Rules 3.606 and 3.607(a). 

Part B—The Logansport-Owensboro counter pro¬ 
posal. 

Part C—The Southern Illinois University counter 
proposal. 
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PART A 

Legal Authority to Adopt Rules 3.606 and 3.607(a) 

1 . 

The Assignment of Specific Channels to Specific 
Cities Prio-r to Receipt and Consideration of Applica¬ 
tions Violated Section 307(h) of the Communications 
Act of 1934, as Amended . 10 

13. The Table of Assignments (Rule 3.606) adopted by 
the “Sixth Report and Order” was not based upon con¬ 
sideration of applications and demand as required by 
Section 307(b) of the Communications Act of 1934, as 
amended, 11 and, therefore, is unlawful. Section 307(b) 
of the Communications Act is a specific section limiting 
and defining the powers and authority granted the Com¬ 
mission by Sections 4(i), 12 301 13 and 303(a), (b), (c), (d), 
(e), (f), (h), and (r) of that Act. 14 


20 Act of June 19, 1934, c. 652, 48 Stat. 1083, as amended June 
5, 1936, c. 511, 49 Stat. 1475, U.S.C.A., Title 47, Sec. 307(b). 

11 Act of June 19, 1934, c. 652, 48 Stat. 1083, as amended June 
5, 1936, c. 511, 49 Stat. 1475, U.S.C.A., Title 47, Sec. 307(b). 

12 Act of June 19, 1934, c. 652, 49 Stat. 1006, as amended June 
22, 1936, c. 25, 49 Stat. 1098; May 20, 1937, c. 229, 50 Stat. 190; 
Mar. 23, 1941, c. 244, 55 Stat. 46; Oct. 15, 1949, c. 695, 63 Stat. 
880, U.S.C.A., Title 47, Sec. 154(i). 

« Act of June 19, 1934, c. 652, 48 Stat 1081, U.S.C.A., Title 47, 
Sec. 301. 

14 Act of June 19, 1934, c. 652, 48 Stat. 1082, as amended May 
20, 1937, c. 229, 50 Stat. 190, 191, U.S.C.A., Title 47, Sec. 303(a), 
(b), (c), (d), (e), (f), (h), and (r). 
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n. 

Rule 3.607(a) Is Unlawful Not Only Because Rule 
3.606 Is Unlawful but Also Because It Effectively De¬ 
nies an Applicant tine Statutory Right to a Hearing 
Specified by Section 309(b) of the Communications Act 
of 1934, as Amended.™ 

14. Rule 3.607(a) provides that applications will not 
be accepted or considered unless the channel specified in 
the application is specifically assigned to the city by the 
Table of Assignments (Rule 3.606). 16 Since Rule 3.606 
is unlawful, Rule 3.607(a) likewise is unlawful. In addi¬ 
tion, Rule 3.607(a) effectively denies an applicant the 
consideration and hearing guaranteed by Section 309(b) 
of the Communications Act. 17 The failure of the Com¬ 
mission to assign VHF Channel 10 to Logansport will 
result in dismissal of the application of Logansport 
Broadcasting Corp., now pending before the Commission 
(File No. BPCT-836) and will have the practical effect of 
denying the application without hearing. 

PART B 

The Logansport-Oicensboro Counter Proposal 

III. 

The Abandonment of Announced Principles of As¬ 
signment of Channels Without Notice and the Adop¬ 
tion of New Principles Violated Section 4(a) of the 
Administrative Procedure Act.™ 

15. Appendix A of the “Third Notice of Further Pro¬ 
posed Rule Making 11 stated that the Table of Assignments 

Act of June 19, 1934, c. 652, 48 Stat. 1085, U.S.C.A., Title 47, 
Sec. 309(b). 

16 Rule 3.607(b) contains minor exceptions which do not affect 
the basic problem. 

17 See footnote 15 above for statute citation. 

i« Act of June 11, 1946, c. 324, 60 Stat. 238, U.S.C.A., Title 5, 
Sec. 1003(a). 
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proposed in Appendix C of that Notice was based upon 
fundamental principles of assignment in terms of priori¬ 
ties (see paragraph S above for the priorities). That 
Notice also provided that all comments and counter pro¬ 
posals to the proposed Table of Assignments must show 
the effect thereof with specific reference to the priorities 
(see paragraph S above). All comments to Appendix A, 
in which the principles of assignment were set forth, were 
limited to objections supported by specific reference to 
the transcript of the previous hearings (“Third Notice of 
Further Proposed Rule Making,” para. 11). No new evi¬ 
dence relating to Appendix A was permitted. However, 
none of the comments and objections to the priority prin¬ 
ciples submitted on or before May 7, 1951 complied with 
the aforementioned requirements of paragraph 11 of the 
“Third Notice of Further Proposed Rule Making” and 
none were adopted by the Commission in its “Sixth Re¬ 
port and Order’ ’. Nevertheless, the Commission not only 
admitted that the final Table of Assignments (Rule 3.606) 
adopted by the “Sixth Report and Order” was not based 
upon a 

“. . . rigid application of the basic principles or w’hat 

was termed ‘priorities’ in the Third Notice.” (“Sixth 

Report and Order”, para. 65). 

But even admitted that it adopted or utilized new prin¬ 
ciples of assignment in considering YHF assignments 
(“Sixth Report and Order”, para. 66: “Memorandum 
Opinion and Order”, para. 13). All evidence submitted 
by your petitioner relating to the priorities was com¬ 
pletely ignored by the Commission in its “Sixth Report 
and Order”, and all evidence relating to Priority No. 3 19 
was ignored in the “Memorandum Opinion and Order”. 
Your petitioner had no notice that much of its evidence 


19 Priority No. 3—To provide a choice of at least two television 
services to all parts of the United States (“Third Notice of Fur¬ 
ther Proposed Rule Making”. Appendix A, para. II). 
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r would not be considered; no notice that the principles of 

assignment based upon priorities would be abandoned; 

! and no notice that new principles of assignment would be 

considered by the Commission in passing upon your peti- 
i tioner’s counter proposal, in violation of Section 4(a) 

» of the Administrative Procedure Act. 20 The Commission, 

in effect, unlawfully changed the rules in the middle of 
the game. 

* IV. 

The Adoption of New and Increased Maximum Pow- 

* ers and Antenna Heights Without Notice Violated Sec¬ 
tion 4(a) of the Administrative Procedure Act. 21 

¥ 16. Appendix A of the “Third Notice of Further Pro¬ 

posed Rule Making” proposed the following maximum 
effective radiated powers: 

| Channels 2- 6 20 db (100 kw) at 500 feet 22 

Channels 7-13 23 db (200 kw) at 500 feet 
Channels 14-83 23 db (200 kw) at 500 feet 

* » 

As stated in the preceding paragraph, the “Third Notice 
of Further Proposed Rule Making” prohibited the filing of 
proposals seeking to modify Appendix A. Accordingly, 
your petitioner and scores of other parties based their 
evidence in support of their counter proposals upon the 
assumption that all stations for which assignments had 
► been proposed would operate with the maximum effective 

radiated powers and antenna heights set forth above. 
That the assumption was well founded is demonstrated by 
the Commission’s use of the standard antenna height in 
discussing in its “Sixth Report and Order” various ex- 


r 



20 21 See footnote 18 above for statute citation. 

22 The antenna height of 500 feet is the height above average 
terrain as defined and determined by the Commission’s rules and 
engineering standards. Heights above 500 feet were to be per¬ 
mitted in some particular aras. 
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amples of the relationship of power and co-channel mile¬ 
age separation to coverage (“Sixth Report and Order”, 
para. 136, 137, 147, 148, 149). Instead of considering the 
evidence based upon that assumption, the Commission, 
without the prior notice required by Section 4(a) of the 
Administrative Procedure Act, 23 increased the maximum 
permissible effective radiated power for Channels 7 to 
S3, inclusive, and increased the maximum permissible 
antenna heights for all channels (“Sixth Report and Or¬ 
der”, para. 148, 159-164; Rule 3.614(b)). Yet the Com¬ 
mission for the first and only time stated in its “Memo¬ 
randum Opinion and Order” that: 

“Petitioner’s predictions of coverage and the result¬ 
ant ‘white area’ are not based upon maximum heights 
' and powers but rather upon antenna heights of 500 
feet at all transmitter locations and utilization of 200 
kw power. No basis 24 has been submitted to support 
those assumptions.” (Para. 11). 

How could your petitioner have based its predictions of 
coverage upon the maximum powers and antenna heights 


23 See footnote 18 above for statute citation. 

24 The statement that your petitioner’s predictions were based 

. . upon antenna heights of 500 feet at all transmitter locations 

and utilization of 200 kw power” is factually incorrect. Although 
not specifically stated in the “Engineering Statement” submitted 
as a part of your petitioner’s “Written Presentation in Lieu of 
Hearing”, a comparison of the distances to the Grade A and B 
contours of anticipated stations operating on Channels 2 to 7, 
inclusive, shown on Figure 2 of that “Engineering Statement” 
with the distances to the corresponding contours discussed in para¬ 
graphs 147 and 148 of the “Sixth Report and Order”, clearly shows 
that the predictions of coverage for Channels 2 to 6, inclusive, 
were based upon 100 kilowatts effective radiated power and an¬ 
tenna heights of 500 feet. Further, it was clearly stated in para¬ 
graph 8(b) of the “Written Presentation in Lieu of Hearing” 
that it was assumed that “all stations would operate with the 
maximum power contemplated by Appendix B of the Third Notice 
. . .” (The reference should have been Appendix A instead of to 
Appendix B). 
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adopted by the “Sixth Report and Order” when there 
'had been no notice whatsoever that the maximum powers 
and the antenna heights proposed in the “Third Notice of 
Further Proposed Rule Making” would be radically 
changed? The increase of maximum powers on some 
channels and antenna heights on all channels was seized 
upon by the Commission as an excuse to unlawfully dis¬ 
regard the major portion of the evidence presented by 
your petitioner. 

V. 

The Commission Failed to Consider All Relevant 
Evidence As Required by Sections 4(b), 7 and 8 of the 
Administrative Procedure Act 25 and Arbitrarily, Capri¬ 
ciously and Unlawfully Selected Only that Evidence 
Which Would Support Its Original Proposal and Ig¬ 
nored All Evidence Which Was Favorable to Your 
Petitioner. 

17. The Commission itself originally proposed to as¬ 
sign Channel 10 to Terre Haute, Indiana (“Third Notice 
of Further Proposed Rule Making”, Appendix C). Your 
petitioner requested that Channel 10 be assigned to both 
Logansport, Indiana, and Owensboro, Kentucky, instead 
of to Terre Haute, and supported its request with de¬ 
tailed evidence concerning all the areas which would be 
served by such a station. That request was refused solely 
because the population of Terre Haute and its metropoli¬ 
tan area was greater than the combined population of the 
cities of Logansport and Owensboro (“Sixth Report and 
Order”, para. 436). When the failure to consider all of 
the evidence was called to the Commission’s attention by 
your petitioner’s “Petition for Rehearing”, the Commis- 


2* Act of June 11, 1946, c. 324, 60 Stat. 238, U.S.C.A., Title 5, 
Sec. 1003(b), 60 Stat. 241, U.S.C.A., Title 5, Sec. 1006; 60 Stat. 
242, U.S.C.A., Title 5, Sec. 1007. 
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sion compounded its error by selecting and considering 
only a little more evidence which would still support its 
initial proposal and decision, and conveniently ignored 
all evidence which was favorable to your petitioner. 26 
The Commission’s statement that it had considered all of 
the evidence (“Sixth Report and Order”, para. 17; 
“Memorandum Opinion and Order”, para. 9), were 
merely self-serving declarations wholely unsupported by 
the analysis of the evidence and the findings of fact set 
forth in the “Sixth Report and Order” and the “Memo¬ 
randum Opinion and Order”. Had the Commission care¬ 
fully and thoroughly considered all the evidence, it would 
have assigned Channel 10 to Logansport and Owensboro. 

VI. 

The Commission Failed to Make the Concise State¬ 
ment and Findings of Fact Required by Sections 4(b), 
7 and 8 of the Administrative Procedure Act. 2 ' 

18. Both in the “Sixth Report and Order” and the 
“Memorandum Opinion and Order” the Commission failed 
to make the concise statement and the findings of fact 
required by Sections 4(b), 7 and 8 of the Administrative 
Procedure Act. 28 Only by the statements and findings of 
fact can it be determined whether the Commission con¬ 
sidered all relevant material and evidence as required by 
the Administrative Procedures Act. To permit a self- 
serving declaration that all the evidence had been care¬ 
fully considered (“Sixth Report and Order,” par. 17; 


26 In its “Memorandum Opinion and Order”, the Commission 
only considered the population of the cities of Terre Haute, 
Logansport and Owensboro, the population of the Terre Haute 
metropolitan area, the population of the counties within which the 
three cities are situated, and some economic data pertaining to 
the three cities (“Memorandum Opinion and Order”, para. 11, 12). 

27 See footnote 25 above for statute citation. 

28 See footnote 25 above for statute citation. 
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“Memorandum Opinion and Order”, par. 9) would make 
it possible for an administrative agency to make a mock¬ 
ery of the rule-making and hearing processes, and would 
make it impossible for this Honorable Court to review 
any action of the agency in such proceedings. Since the 
combined overall effect of Rules 3.606 and 3.607(a) 
adopted by the “Sixth Report and Order” will result in a 
dismissal of your petitioner’s pending application just as 
effectively and injuriously as though the application had 
been denied without the hearing required by Section 
309(a) of the Communications Act, 29 the proceedings, al¬ 
though called rule making, was actually adjudication and 
subject to Sections 7 and 8 of the Administrative Pro¬ 
cedures Act. 30 


VII. 

The Commission Arbitrarily, Capriciously, and Un¬ 
lawfully Failed to Apply or Even Consider the Man¬ 
date of Section 307(b) of the Communications Act. 31 

19. Section 307(b) of the Communications Act 32 re- 
uires the Commission to make a fair, efficient and equitable 
distribution of service and facilities among the several 
states and communities thereof. When preparing its 
“Sixth Report and Order” the Commission failed com¬ 
pletely to apply or even consider the mandate of Section 
307 (b) when considering your petitioner’s counterproposal 
to assign Channel 10 to both Logansport and Owensboro. 
After your petitioner called the Commission’s attention 
to the failure to apply or consider Section 307(b) in its 
“Petition for Rehearing”, the Commission not only again 
repeated the same error but also arbitrarily and capri¬ 
ciously misconstrued the points raised by your petitioner 

29 See footnote 15 above for statute citation. 

30 See footnote 25 above for statute citation, 
si 32 g ee footnote 8 above for statute citation. 





by assuming an interpretation never urged or even sug¬ 
gested in the “Petition For Rehearing” or in any other 
pleadings, namely, “mathematical equality”. Even though 
your petitioner never urged “mathematical equality” of 
assignments between the various states and never used 
that term, the Commission devoted its entire discussion 
and consideration of Section 307(b) to “mathematical 
equality” (“Memorandum Opinion and Order”, par. 10). 
The Commission has never attempted to determine if your 
petitioner’s counter proposal would produce a more fair 
distribution, a more efficient distribution, and a more 
equitable distribution of YHF television channels than 
the assignments originally proposed by the Commission. 
Had the Commission considered the mandate of Section 
307(b), it would have assigned Channel 10 to Logans- 
port. Indiana, and to either Owensboro, Kentucky, or 
Carbondale, Illinois. 

PART C 

The Southern Illinois University Counterproposal 

VIII. 

The Creation of Three Geographical Zones Having 
Different Mileage Separation Requirements Without 
Notice Violated Section 4(a) of the Administrative 
Procedure Act.™ 

20. Appendix A of the Commission’s Third Notice of 
Further Proposed Rule Making” proposed uniform co¬ 
channel minimum mileage separations throughout the 
country. 34 There was never any proposal either by the 
Commission or by any party that the continental United 

33 See footnote 18 above for statute citation. 

34 The minimum VHF cochannel separations proposed were 180 
miles between cities and 170 miles between transmitters, (“Third 
Notice of Further Proposed Rule Making:”, Appendix A). 


States be divided into three zones each having different 
co-channel minimum mileage separations. However, the 
‘‘Sixth Report and Order” arbitrarily divided the country 
into three zones, and adopted minimum mileage separa¬ 
tions for each, those for Zones II and III being greater 
than the uniform mileage separations originally proposed. 
The Southern Illinois University counterproposal re¬ 
quested that Channel 10 be assigned to Louisville, Ken¬ 
tucky in place of Channel 11 proposed by the Commission. 
At the time the Southern Illinois University counterpro¬ 
posal was made, the mileage separation between Louis¬ 
ville and the co-channel assignment at Knoxville, Ten¬ 
nessee, proposed by the Commission, exceeded the minima 
proposed by the Commission by a safe margin. However, 
the creation of three zones, the placement of both Louis¬ 
ville and Knoxville in Zone IT, and the adoption of in¬ 
creased minimum mileage separations for Zone II resulted 
in a denial of the Southern Illinois University counter¬ 
proposal solely because the distance between Louisville 
and Knoxville was less than the minimum for that zone 35 
(“Sixth Report and Order”, par. 518(e); “Memorandum 
Opinion and Order”, par. 15). Had the Southern Illinois 
University counterproposal been adopted, Channel 10 
could and should have been assigned also to Logansport, 
Indiana, as requested by your petitioner. 


35 Your petitioner filed a “Supplement to Petition for Rehear¬ 
ing” on August 7, 1952 requesting that the boundary of Zones I 
and II be shifted only a few miles so as to place Louisville in 
Zone I. The Commission’s failure to consider the request will be 
discussed elsewhere in this petition. 
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IX. 

The Adoption of Minimum VHF Co-channel Separa¬ 
tions of 170 Miles for Zone I, (1) Was Unsupported 
by the Evidence; (2) Produced an Inefficient Utilization 
of the Radio Spectrum in Violation of Section 307(b) 
of the Communications Act, 36 and (3) Was Arbitrary 
and Capricious. 

21. Section 307(b) of the Communications Act 37 re¬ 
quires the Commission to make an efficient distribution 
of service and facilities. Nowhere in the entire proceed¬ 
ings did the Commission even attempt to define “efficient”. 
During the hearings in the fall and winter of 1950, basic 
and uncontradicted engineering evidence was presented 
demonstrating that the most efficient utilization of the 
VHF channels would be obtained with minimum co-chan¬ 
nel separations of approximately 150 miles (Transcript 
of hearing, pages 13,S06-13,S24; 14,220-14,22S; 14,554- 
14,557; 14,606-14,642: 14,870, et seq; 15,536-15,541; 18,294- 
18,308; Exhibits 556-573, 592,669). 38 The 170 mile mini¬ 
mum co-channel separation adopted by the “Sixth Re¬ 
port and Order” (Rule 3.610) was not supported by the 
evidence, has produced an inefficient utilization of the 
spectrum in violation of Section 307(b) of the Communi¬ 
cations Act 39 and was arbitrary and capricious. 


s« 3 ? g ee footnote 8 above for statute citation. 

38 The dissent of Commissioner Jones to the “Sixth Report and 
Order” contains a detailed analysis of the basic evidence cited 
above and demonstrates that the 170 mile minimum VHF co-chan¬ 
nel separation produces an inefficient use of facilities and radio 
spectrum. 

39 See footnote 8 above for statute citation. 
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X. 


The Commission Unlawfully Failed to Consider All 
Relevant Evidence as Required by Sections 4(b), 7 
and 8 of the Administrative Procedure Act. 40 

22. The basic discussion in paragraph 11 above is 
equally applicable here. In considering the Southern 
Illinois University Counterproposal, the Commission 
failed to consider all the evidence. Had the Commission 
done so, it would have concluded that the public interest, 
convenience and necessity would be served by adopting 
the Southern Illinois University counterproposal and by 
assigning Channel 10 to both Logansport, Indiana, and 
Carbondale, Illinois. 

XI. 


The Commission Failed to Make the Concise State¬ 
ment and Findings of Fact Required by Sections 4(b), 
7 and 8 of the Administrative Procedure Act. 41 

23. The discussion in paragraph 18 above is equally 
applicable here. 

XII. 


The Commission Arbitrarily, Capriciously and Un¬ 
lawfully Failed to Apply or Even Consider the Man¬ 
date of Section 307(b) of the Communications ActS* 

24. The basic discussion in paragraph 19 above is 
equally applicable here. The Commission unlawfully 
failed to consider both in its “Sixth Report and Order” 
and in its “Memorandum Opinion and Order” whether 
two additional VHF assignments to two different states 
and communities would produce a more fair, efficient and 
equitable distribution of facilities. Had the mandate of 


40 41 See footnote 25 above for statute citations. 
42 See footnote 8 above for statute citation. 
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Section 307(b) of the Communications Act been consid¬ 
ered, the Commission would have been required to assign 
Channel 10 to both Logansport, Indiana, and Carbon- 
dale, Illinois. 

XIII. 

The Commission’s Conclusion in the “Memorandum 
Opinion and Order’ That Logansport Broadcasting 
Corp. Is Not in a Position to Contest the “Sixth Re¬ 
port and Order” With Respect to the Southern Illinois 
University Was Arbitrary and Capricious. 

25. A substantial portion of your petitioner’s “Peti¬ 
tion for Rehearing” was directed towards the Commis¬ 
sion’s refusal to grant the Southern Illinois University 
counterproposal which would have made possible the 
assignment of Channel 10 to both Carbondale, Illinois, 
and Logansport, Indiana. Instead of considering the 
points of error presented in that petition, the Commission 
concluded, in effect, that your petitioner was estopped 
from contesting the “Sixth Report and Order” with re¬ 
spect to the Southern Illinois University counterproposal 
on the erroneous finding that your petitioner had once 
opposed that counterproposal on its merits (“Memoran¬ 
dum Opinion and Order”, par. 16). A careful and thor¬ 
ough study of all of the pleadings and documents filed 
by your petitioner shows that your petitioner never op¬ 
posed the Southern Illinois University counterproposal. 
The requests to assign Channel 10 to Carbondale, Illinois, 
and Logansport, Indiana, never conflicted with each other 
in any manner although the request of Owensboro On 
The Air, Inc., which joined with your petitioner to file 
joint pleading and documents (see paragraph 9 above), 
thht Channel 10 be assigned to Owensboro, Kentucky, did 
conflict with the requested assignment to Carbondale. 
The only oppositions to the Southern Illinois University 
counterproposal appearing in any of the pleadings and 
documents to which your petitioner was a party were 
oppositions by Owensboro On The Air, Inc., and not by 
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or on behalf of your petitioner. The Commission’s at¬ 
tempt to invoke the doctrine of estoppel was an arbitrary 
and capricious attempt to avoid correcting the basic 
errors set forth in the preceding paragraphs and sec¬ 
tions. 


XIV. 

The Commission’s Conclusion That the Request to 
Assign Channel 10 to Both Carbondale and Logans- 
port Was Advanced for the First Time in the “Petition 
for Rehearing” Was Arbitrary , Capricious and Not 
Supported by the Facts. 

26. Every pleading and document filed by your peti¬ 
tioner requested the assignment of Channel 10 to Logans- 
port, and the Commission so found in its “Sixth Report 
and Order”, (par. 435). Further, every pleading and 
document filed by Southern Illinois University requested 
the assignment of Channel 10 to Carbondale, and the 
Commission so found in its “Sixth Report and Order” 
(par. 518, 519). Grouping together the two requests and 
calling the combination a “new proposal . . . submitted 
for the first time . . .” (“Memorandum Opinion and 
Order”, par. 16) was factually erroneous, specious, arbi¬ 
trary and capricious, particularly when the Commission 
itself combined portions of two or more counterproposals 
to arrive at a reassignment of channels in t"wo or more 
cities. 43 

43 Shenandoah Valley Broadcasting Corp. requested the addition 
of VHF Channel 3 to Harrisonburg, Va., and Gable Broadcasting 
Company requested the assignment of that same channel to Al¬ 
toona, Pa., although Channel 10 was never suggested for Altoona, 
the Commission assigned Channel 10 to that city and Channel 3 
to Harrisonburg (“Sixth Report and Order”, par. 368-371). See 
also actions affecting Escanaba, Calumet, and Cadillac, Mich.", 
Norfolk-Portsmouth and Newport News, Va.; Denver, Grand Junc¬ 
tion, Durango, and Montrose, Colo.; Price, Salt Lake City, and 
Vernal, Utah; Santa Barbara, Fresno, and Sacramento, Calif. 
(“Sixth Report and Order”, par. 500-503, 727-734, 850-869, 900- 
910, 939-950). 
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27. Even if the assignment of Channel 10 to both 
Logansport and Owensboro had been proposed for the 
first time on the “Petition for Rehearing”, the failure to 
consider that proposal was arbitrary, capricious and un¬ 
lawful when consideration is given to the Commission’s 
action in itself proposing and subsequently adopting 
new YHF assignments to Lafayette, La., 44 and Temple, 
Texas, 41 and also adopting a new proposal to add VHF 
Channel 4 to Irwin, Pa. 46 long after adoption of the 
“Sixth Report and Order.” 


XV. 

The Commission’s Conclusion That Consideration of 
the Assignment of Channel 10 to Carhondale amd 
Logansport Would Subvert the Commission’s Pro¬ 
cedures and Deng Other Parties the Protection the 
Commission’s Rides Were Designed to Afford Was 
Arbitrary and Capricious. 

28. All proper and interested parties had ample notice 
of the requested assignment of Channel 10 to Carbon- 
dale and Logansport, and all participated fully in the 
entire proceedings. 47 All parties had full and adequate 


44 Evangeline Broadcasting Company, Inc. “Memorandum Opin¬ 
ion and Notice of Further Rule Making”, issued August 4, 1952, 
and “Memorandum Opinion and Order” issued September 30, 1952. 

43 Bell Broadcasting Company, “Memorandum Opinion and No¬ 
tice of Further Rule Making” issued August 4, 1952, and “Memo¬ 
randum Opinion and Order” issued September 29, 1952. 

40 “Notice of Proposed Rule Making” issued September 2, 1952, 
and “Memorandum Opinion and Order” issued October 24, 1952. 

47 (a) Oppositions to Southern Illinois University counterpro¬ 
posal were filed by: 

WHAS, Inc., Louisville, Ky. 

WFBM, Inc., Indianapolis, Ind. 

Crosley Broadcasting Corporation, Columbus, Ohio 
WIBC, Inc., Indianapolis, Ind. 
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opportunity to comment with respect to all proposals, 
and only WHAS, Inc. opposed your petitioner’s “Petition 
for Rehearing” and “Supplement to Petition for Rehear¬ 
ing”. 

XVI. 

The Commission Ignored the Public Interest, Con¬ 
venience and Necessity by Failing to Consider the Por¬ 
tion of the “Petition for Rehearincf 9 Relating to the 
Southern Illinois University Counterproposal. 

29. The Commission is charged with the responsibility 
and duty of acting in the public interest in making avail¬ 
able radio and television facilities and service to the 
general public. The withholding of service to two com¬ 
munities and areas w*as an unlawful neglect of the Com¬ 
mission’s statutory duties and obligations. That the 
Commission in many other instances did consider the pub¬ 
lic interest as paramount to all other considerations is 
clearly demonstrated by the following actions: 

(a) The assignment of numerous channels by the 
“Sixth Report and Order” never requested by any 
party. 48 

(b) The reassignment of VHF channels in Baton 
Rouge and New* Orleans, La., Mobile, Ala., and Beau- 
mont-Port Arthur, Corpus Christi and San Angelo, 


Lake Broadcasting Company, Gary, Ind. 

L. B. Wilson, Inc., Cincinnati, Ohio 
(b) Oppositions to Logansport Broadcasting Corp. counter¬ 
proposal were filed by: 

Wabash Valley Broadcasting Company, Terre Haute, Ind. 
WIBC, Inc., Indianapolis, Ind. 

The William H. Block Company, Indianapolis, Ind. 

WJR, The Goodwill Station, Inc., Detroit, Mich. 

49 Assignment of Channel 8 to Altoona, Pa., Channel 61 to Car- 
bondale. Ill., Channel 65 to Kansas City, Mo., Channel 73 to Dallas, 
Tex., Channel 39 to Houston, Tex., and many others. (“Sixth 
Report and Order”, par. 370, 519, 595, 665, 683). 
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Texas so as to add VHF channels to Lafayette, La., 
and Temple, Texas, after receipt of petitions for re¬ 
hearing although such reassignments were never sug¬ 
gested by any party. 40 

(c) The assignment of a new VHF channel (Chan¬ 
nel 4) to Irwin, Pa., a suburb of Pittsburgh, Pa., long 
after the Commission refused to assign that channel 
to Pittsburgh. 10 


Relief Prayed 

WHEREFORE, the premises considered, your peti¬ 
tioner prays this Honorable Court to declare invalid and 
unlawful and set aside Rules 3.606 and 3.607(a), adopted 
by the “Sixth Report and Order.” 

In the alternative, should this Honorable Court con¬ 
clude the Commission did have the legal authority to 
adopt and promulgate Rules 3.606 and 3.607(a), your 
petitioner prays that this Honorable Court either 

(1) Set aside and remand to the Commission for 
action consistent with applicable statutes and the public 
interest that portion of the proceedings relating to your 
petitioner’s counterproposal that Channel 10 be assigned 
to Logansport, Indiana, particularly (a) paragraphs 435, 
436 and 437 of the “Sixth Report and Order”; (b) that 
portion of Rule 3.606 adopted by the “Sixth Report and 
Order” assigning Channel 10 to Terre Haute, Indiana, 
and (c) the “Memorandum Opinion and Order” denying 
your petitioner’s “Petition for Rehearing,” or (2) Set 
aside and remand to the Commission for action consistent 
with applicable statutes and the public interest that por- 


< 9 See footnotes 44 and 45 above. 

50 Petition of Mayor of Pittsburgh filed July, 1952, granted by 
“Memorandum Opinion and Notice of Further Rule Making” 
issued August 4, 1952 and “Order” issued September 29, 1952. 


tion of the proceedings relating to the Southern Illinois 
University counterproposal that Channel 10 be as¬ 
signed to Carbondale, Illinois, particularly (a) para¬ 
graphs 518 and 519 of the “Sixth Report and Order”; 
(b) Rules 3.610 and 3.614(a) and those portions of Rule 
3.606 assigning Channel 4 to Bloomington, Indiana, 
Channel 6 to Indianapolis, Indiana, Channel 10 to Terre 
Haute, Indiana, and Channel 11 to Louisville, Kentucky, 
adopted by the “Sixth Report and Order”, and (c) the 
“Memorandum Opinion and Order” denying your peti¬ 
tioner’s “Petition for Rehearing”. 

/s/ Herbert M. Bingham 
Herbert M. Bingham 

/s/ Willtam A. Porter 
William A. Porter 

/s/ Robert M. Booth, Jr. 

Robert M. Booth, Jr. 

Attorneys for Logansport 
Broadcasting Corp. 

921 Tower Building 
Washington 5, D. C. 

November 7, 1952 
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Filed Nov 15 1952 Joseph W. Stewart, Clerk 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
LOGAXSPORT BROADCASTING COMPANY, 

Petitioner, 

v. 

1 UNITED STATES OF AMERICA, 

Respondent 

Case No. 11601 
Notice of Intervention 

Now comes the Federal Communications Commission 
and, pursuant to Section S of the Judicial Review Act of 
1950 (5 U.S.C. 103S), intervenes as a party respondent 
in the above entitled action, as of right, on the ground 
that the Federal Communications Commission is the 
agency whose order petitioner seeks to have reviewed. 
Dated: November 14, 1952 

/s/ Benedict P. Cottone 
Benedict P. Cottone 
General Counsel 


Certificate of Service 

I, RICHARD A. SOLOMON, certify that on this 14th 
day of November, 1952, I served copies of the attached 
Notice of Intervention on the Attorney General of the 
United States, and Herbert M. Bingham, attorney for 
petitioner, by placing same in envelopes, postpaid and 
dulv addressed to them as follows: 

•r 

Attorney General of the United States 
Department of Justice 
Washington 25, D. C. 


33 


Herbert M. Bingham, Esq. 

921 Tower Building 
Washington 5, D. C. 

and by mailing same at the Benjamin Franklin Post Of¬ 
fice, Washington, D. C. 

/s/ Richard A. Solomon 
Richard A. Solomon 

Filed Dec 3 1952 Joseph W. Stewart, Clerk 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
LOGANSPORT BROADCASTING CORP., 

Petitioner 

UNITED STATES OF AMERICA, 

Respondent 

Case No. 11601 
Motion To Intervene 

Wabash Valley Broadcasting Corporation, pursuant to 
Section 8 of the Judicial Review Act of 1950 (Act of 
December 29, 1950, c. 11S9, 64 Stat. 1130, U.S.C.A., Title 
5, Sec. 1033) moves to intervene, as of right, as a party 
respondent in the above-entitled action on the ground 
that it was a party in interest to the proceeding before 
the Federal Communications Commission which is here 
sought to be reviewed, and that its interests will be ad¬ 
versely affected if the orders of that agency are en¬ 
joined, set aside or suspended. 

In support thereof, it is stated: 

The orders of the Federal Communications Commission 
which the above-entitled petitioner seeks to review are: 
(1) a final order adopting rules, regulations and engi¬ 
neering standards governing television broadcast stations 
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and allocations thereof, 1 and (2) an order denying a 
“Petition for Rehearing” directed to those parts of the 
aforesaid final order denying the assignment of VHF 
Channel 10 to Loganspori, Indiana and sustaining its 
allocation to Terre Haute, Indiana. 2 The movant, Wa¬ 
bash Valley Broadcasting Corporation, is the licensee of 
standard broadcast station WTHI, Terre Haute, In¬ 
diana and an applicant for a construction permit for a 
television station to operate on Channel 10 at Terre 
Haute, Indiana (File No. BPCT-627). 

The interests of Wabash Valley Broadcasting Corpora¬ 
tion will be adversely affected if the aforesaid final order 
of the Federal Communications Commission is enjoined, 
set aside or suspended by this Court, since petitioner 
seeks to remove Channel 10 from Terre Haute, Indiana 
in order to assign it to Logansport, Indiana, thereby mak¬ 
ing it impossible for the Commission to consider mov¬ 
ant’s pending application for that channel in Terre Haute, 
Indiana. 

Respectfully submitted, 

/s/ Andrew G. Haley 
Andrew G. Haley 

/s/ Dwight D. Doty 
Dwight D. Doty 

/s/ Howard J. Schellenberg, Jr. 
Howard J. Schellenberg, Jr. 
Attorneys for Wabash Valley 
Broadcasting Corporation 

1101 Connecticut Avenue, N. W. 

Washington 6, D. C. 

December 3, 1952 


1 “Sixth Report and Order” released April 14, 1952, effective June 1, 
1952. 

2 “Memorandum Opinion and Order” released October 10, 1952. 
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Affidavit of Service 

I, GEORGE KOEHLER, having been duly sworn on 
my oath, depose and say that I have this 3rd day of De¬ 
cember, 1952 mailed by regular United States mail, post¬ 
age prepaid, a copy of the foregoing “Motion to Inter¬ 
vene” to the following: 

Bingham, Collins, Porter & Kistler 
Tower Building 
Washington 5, D. C. 

Attorneys for Logansport Broadcasting Corporation 

The Attorney General of the United States 
Department of Justice 
Washington, D. C. 

Benedict P. Cottone, Esquire 
General Counsel 

Federal Communications Commission 
Washington, D. C. 

/s/ George Koehler 
George Koehler 

Subscribed and sworn to before me this 3rd day of 
December, 1952. 

/s/ Ethna White 

Notary Public, D. C. 

Mv commission expires February 15, 1956. 

(SEAL) 

• • • • 

7765 Third Notice of Further Proposed Rule Making 

1. Notice is hereby given of further proposed rule 
making in the above-entitled matters. For purposes of 
identification the proceedings to be conducted pursuant 
to this Notice shall be designated as “Part III”. The 
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proceedings heretofore conducted pursuant to the “Notice 
of Further Proposed Rule Making” (FCC 49-94S) issued 
by the Commission on July 11, 1949, have been designated 
as “Part II”. The proceedings heretofore conducted pur¬ 
suant to the “Notice of Proposed Rule Making” (48-1569) 
issued by the Commission on May 6, 194S, have been 
designated as “Part I”. 

2. “Appendix A” of the Commission’s Notice of July 
11, 1949 (FCC 49-94S) is revised to the extent set forth 
in “Appendix A” attached hereto. “Appendix B” of 
said Notice is revised to the extent set forth in “Appen¬ 
dix B” attached hereto.* Appendices C and D of said 
Notice are withdrawn and new Appendices C and D at¬ 
tached hereto. 

3. In view of the withdrawal of the proposals set 
forth in Appendices C and D of the Commission’s Notice 
of July 11, 1949 (FCC 49-948) all comments, counter¬ 
proposals and oppositions filed by interested parties with 
respect to said proposals are rendered moot and will not 
be considered further in these proceedings. All petitions 
heretofore filed writh the Commission requesting leave to 
file late appearances, comments and engineering state¬ 
ments with respect to the Commission’s proposals in Ap¬ 
pendices C and D of the Commission’s Notice of July 11, 
1949 (FCC 49-948) are likewise rendered moot. Inter¬ 
ested parties may hereafter participate in the proceedings 
initiated by this Notice only by complying with the pro¬ 
cedures set forth herein. 

7766 4. The Commission proposes to amend Parts 2 

and 3 of its Rules and Regulations, and its “Stand¬ 
ards of Good Engineering Practice Concerning Television 
Broadcast Stations” as set forth in Appendices A, B, C, 
and D attached hereto. 


* New Appendices A and B are self-contained documents and re¬ 
place old Appendices A and B in their entirety. 
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• • • • 

7770 11. Based on the record compiled in these pro¬ 

ceedings, attached Appendices A and B reflect 
changes in the Commission’s proposals from those set 
forth in Appendices A and B of July 11, 1949. As indi¬ 
cated in paragraphs “12” and ‘‘13” which follow, the 
hearing scheduled herein will be limited to proposals re¬ 
lating to Appendices C and D. Accordingly, persons who 
are of the opinion that the record does not substantiate 
the proposals set forth in attached Appendices A and B 
may file statements setting forth their objections not later 
than April 23, 1951. Such objections shall state with 
particularity the specific proposal to which objection is 
made and the volume and page number of the transcript 
or exhibits containing the evidence on which their ob¬ 
jection is based. 

12. (a) On or before April 23, 1951, any interested 
person who is of the opinion that the proposals herein 
with respect to Appendices C and D should not be 
adopted, or should not be adopted in the form set forth 
herein, may file with the Commission written comments 
(including data, views or arguments) concerning said pro¬ 
posals. Interested persons favoring the proposals herein 
may file such written comments in support thereof. All 
written comments must be clear and specific as to the 
proposals made therein and must be accompanied by sup¬ 
porting engineering statements. Comments not accom¬ 
panied by engineering statements and engineering state¬ 
ments which are not accompanied by comments of the 
interested parties will not be accepted. No comments or 
statements will be accepted after April 23, 1951, unless a 
later date is provided by Commission Order. 

(b) On or before May 8, 1951, interested persons de¬ 
siring to submit written comments (including data, views 
or arguments) in opposition to comments or counterpro¬ 
posals filed with respect to the Commission’s proposals 
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herein may file such opposing comments which must be 
accompanied by supporting engineering statements. Op¬ 
positions to counterproposals will not be accepted by the 
Commission if they advance new proposals nor will they 
be accepted after May 8, 1951, unless a later date is pro¬ 
vided by Commission Order. 

(c) Comments which merely support the comments, 
counterproposals or oppositions previously filed by other 
interested parties pursuant to this notice will not be 
accepted. 

7771 (d) Comments and statements directed to^ward 
specific assignments in the Commission’s proposed 

“Table” in Appendix C herein shall show not only the 
effect which the proposals in said comments and state¬ 
ments will have on the service in the particular com¬ 
munities involved but also the overall effect thereof with 
specific reference to the priorities set forth in paragraph 
“II” of Appendix A herein. 

* • • • 

13. (a) Notice is hereby given that a hearing will be 

held in the above-entitled matters before the Commission 
en banc commencing on May 23, 1951, at 10:00 a.m. in 
Washington, D. C. (at a place to be designated by sub¬ 
sequent notice of the Commission) for the purpose of 
hearing testimony and receiving evidence regarding the 
Commission’s proposals in Appendices C and D herein, 
and such other proposals as are duly and timely filed by 
interested persons with respect to Appendices C and D. 
Any interested person who has filed written comments 
with respect to Appendices C and D in accordance with 
the provisions of paragraph “12” herein may participate 
in said hearing. 

• • • • 

7772 14. Following the closing of the record, the 
Commission upon consideration of all proposals, counter¬ 
proposals, and evidence in this proceeding will adopt such 


rules, regulations and standards, as will best serve the 
public interest, convenience or necessity. 

15. Except where other provisions are made by the 
Commission pursuant to paragraph “10” herein, persons 
who are contemplating filing applications for new tele¬ 
vision broadcast stations, or filing amendments to pend¬ 
ing applications for new television broadcast stations, are 
requested to postpone the filing of such applications or 
amendments pending a final determination of the rules, 
standards and assignments proposed in this proceeding. 
Upon the issuance of final rules, standards and assign¬ 
ments in this proceeding, the Commission will issue an 
announcement providing a reasonable period of time dur¬ 
ing which new applications may be filed and pending 
applications may be amended, in conformity with the new 
rules, standards and assignments. Applicants are re¬ 
quested to comply with this paragraph in order to elimi¬ 
nate unnecessary administrative effort and to save them¬ 
selves the possibly needless expense of preparing and 
filing applications and amendments which may not be in 
conformity with the rules, standards and assignments as 
finally adopted. 

16. Authority to issue the proposals herein is vested 
in the Commission by Sections 4(i), 301, 303(b), (c), (d), 
(e), (f), (g), (h), (r), and 307(b) of the Communications 
Act of 1934, as amended. 

FEDERAL COMMUNICATIONS 
COMMISSION * 

T. J. Slowie 
Secretary 

Adopted: March 21, 1951 
Released: March 22, 1951 

• Commissioner Walker not participating; Commission¬ 
ers Coy and Hennock writing additional views; Commis¬ 
sioners Webster, Jones and Sterling dissenting in part. 
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Appendix A 


The Commission proposes to amend its Rules and 
Regulations, and Standards of Good Engineering Practice 
Concerning Television Broadcast Stations so as to effec¬ 
tuate the following proposals: 

I. Number of Channels 
A. Distribution 

In addition to the twelve VHF six-megacycle channels 
(numbered 2 through 13) presently assigned for tele¬ 
vision broadcasting, the Commission proposes to add 
65 or 70* UHF 6-megacycle channels: 


Channels 
in Group 

F requency 
Range 

Channel 

Numbers 

Assignment 

12 

54 - 216 Me. 

2 through 13 ) 

Commercial, or 

52 

470 - 782 

) 

non-commercial 


or 

) 

educational 


500 - 812 Me. 

14 through 65 ) 

television. 

13 or 18 

782 or 812 - 

66 through 78 

Flexibility 


890 Me. 

or 83 

channels. 


7775 II. Assignment Principles. 

A. Table of Assignments 

1. The television channels available for use in the 
various communities are set forth in the “Table” in 
Appendix C. In setting up this table, the Commission 
has endeavored to meet the two-fold objective set forth 
in Sections 1 and 307(b) of the Communications Act of 
1934, to provide television service, as far as possible, to 
all people of the United States and to provide a fair, 
efficient and equitable distribution of television broadcast 
stations of the several states and communities. The Com- 
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mission has set forth below the principles, in terms of 
priority, which form the basis of the Table of Assign¬ 
ments. These priorities are as follows: 

7776 Priority No. 1—To provide at least one television 
service to all parts of the United States. 

Priority No. 2—To provide each community with at 
least two television broadcast stations. 

Priority No. 3—To provide a choice of at least two 
television services to all parts of the United States. 

Priority No. 4—To provide each community with at 
least two television broadcast stations. 

Priority No. 5—Any channels which remain unassigned 
under the foregoing priorities will be assigned to the 
various communities depending on the size of the popu¬ 
lation of each community, the geographical location of 
such community, and the number of television services 
available to such community from television stations lo¬ 
cated in other communities. 

B. Changes in Table 

1. A channel assigned to a community in the Commis¬ 
sion’s Table of Television Assignments shall be available, 
without the necessity of rule making proceedings, to any 
other community located within 15 miles of the assigned 
community provided the minimum separations set forth 
in paragraphs “E” and “G” herein are maintained. 

2. Upon adoption in the instant proceedings of the 
Table of Assignments, said Table shall not be subject to 
amendment on petition for a period of one year from 
the effective date of the Commission’s final order amend¬ 
ing said Table. Upon the expiration of said one year 
period the Commission will consider petitions filed during 
said period requesting changes in the Table. Thereafter, 
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where the Commission has conducted a rule making pro¬ 
ceeding in which it amended or refused to amend said 
Table, no petition concerning the amendment 

7777 granted or denied may be filed within one year 
after the effective date of the Commission’s final 

order amending or refusing to amend said Table. 

3. Except as provided for in Paragraphs “II Al” and 
“II Bl” above, no application for a television station in 
a community specified in the Commission’s Table will be 
accepted for filing if said application requests a channel 
which is not contained in the Table. Persons desiring to 
apply for a channel not specified in the Table must first 
secure an amendment thereof through appropriate rule 
making proceedings. Petitions proposing changes in the 
Table must show- the extent to w-hich changes conform 
to the priorities listed in subparagraph “II Al” above, 
based upon stations operating in accordance with the 
Table of Assignments and employing the maximum powrer 
specified in subparagraph “D2” herein. 

7778 C. Grades of Service 

In its Notice of Further Proposed Rule Making issued 
on July 11, 1949, the Commission proposed to classify 
television broadcast service into three grades of service. 
In the Commission’s opinion, there is no need for more 
than tw-o grades of service. Grade A service is so speci¬ 
fied that a quality acceptable to the median observer is 
expected to be available for at least 90% of the time at 
the best 70% of receiver locations at the outer limits of 
this service. In the case of Grade B service the figures 
are 90% of the time and 50% of the locations. The 
field strengths and interference ratios are as follow-s: 


43 


1. Required median field strengths in db above luv/m: 
Grade of 

Service Channels 2-6 Chanels 7-13 Channels 14-83 

A 68 db 71 db 74 db 

B 47 db 56 db 64db 


• • • • 


7779 D. Classes of Stations 

The Commission’s Notice of Further Proposed Rule 
Making issued July 11, 1949, provided for three classes 
of stations, i.e., community, metropolitan and rural sta¬ 
tions. During the hearings on the General Issues 

7780 relatively little comment was offered concerning 
the proposed classifications. In reviewing this pro¬ 
posal, the Commission has concluded that it is desirable 
to reduce station classifications to a minimum and that 
more than one class of station is unnecessary if provision 
is made for appropriate power ranges for the various 
sizes of cities and rural areas. Accordingly, only one 
class of television broadcast station is proposed, with 
provision for minimum and maximum effective radiated 
powers in accordance "with the respective tables set forth 
below’: 


1. Minimum power 

Population of City 
(excludes adjacent 
metropolitan areas) 

1,000,000 & above 
250,000 -1,000,000 
50,000- 250,000 
Under 50,000 


Minimum Effective 
Radiated Power * 
(in db above 1 Tew) 

17 db/500 ft. ant. 
10 db/500 ft. 

3 db/500 ft. 

0 db/300 ft 


* Or equivalent, based on the same Grade A service radius as with 
these values of effective radiated power and antenna height above aver¬ 
age terrain. A chart showing this relationship is attached to Appen¬ 
dix B and identified as “Appendix IV”. No minimum antenna height 
is specified. However, wherever feasible, high antennas should be used 
to provide improved service. 
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2. Maximum power 

The maximum effective radiated power to be authorized 
on the respective channels is set forth in the following 
table: 

Maximum Effective 
Radiated Power 
Channels _ (in db above 1 lew) 

2-6 20 db/500 ft. ant. 

7-13 23 db/500 ft. ant. 

14 - 83 23 db/500 ft. ant. 

3. Any station may be authorized on appropriate ap¬ 
plication to increase its power to the maximum set forth 
above without the necessity of a hearing so far as inter¬ 
ference to other stations is concerned. The use of an¬ 
tenna heights greater than 500 feet above average terrain 
is encouraged as a means for improving the quality 
of service. If an antenna height greater than 500 feet 
is used, the effective radiated power shall be lim- 
7781 ited to that value which will avoid interference 
within the Grade A service radius of any other 
station, either existing or provided for in the Table of 
Assignments, on the basis of operation of such station 
with the maximum power and antenna height of 500 
feet as set forth above. Where antenna heights of less 
than 500 feet are utilized, the effective radiated pow T er 
shall not exceed that listed above. 

E. Stations Separations 

• • • • 
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7783 . 

3. Summary of co-channel and adjacent channel sepa¬ 
ration requirements: 


Channels 2-13 


Channels 14-83 


Station 

Station 

Station 

Station 

Separation 

Separation 

Separation 

Separation 

Minimum separation 

city to city 180 miles 

70 miles 

165 miles 

65 miles 

Minimum separation 
transmitter to 

transmitter 170 miles 

60 miles 

155 miles 

55 miles 
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COLORADO 


VHF UHF 

Channel Channel 
No. No. 

Alamosa . 19 

Boulder . 9* 22 

Canon City. 36 

Colorado Springs . 10,12 17*, 23 

Craig . 19 

Delta . 24 

Denver. 2,4,6*, 7 20,26 

Durango . 15 

Fort Collins. 44 

Fort Morgan. 15 

Grand Junction. 21 

Greeley . 50 

La Junta. 24 

Lamar . 18 

Leadville. 14 

Longmont . 32 

Loveland. 38 

Montrose . 18 

Pueblo . 3,5,8* 28,34 

Salida . 25 

Sterling. 25 

Trinidad . 21 

Walsenburg . 30 


























Appendix C 


CONNECTICUT 

VHF UHF 
Channel Channel 

No. No. 

Bridgeport . 43,49 

Hartford. 18,24 

Meriden. 65 

New Britain. 30 

New Haven . 8 59 

New London. 3 63 

Norwalk (See Stamford). 

Norwich . 57 

Stamford-Norwalk . 27 

Storrs . 26* 

Waterbury . 53 

ILLINOIS 

VHF UHF 

Channel Channel 

No. No. 


48 

16 

54 

15 

24 

34 

2 32 

21 

2,5,7,9,11* 20,26,32,38,44 
24 

17,23 

47 
28 
23 
40 
22 
29 

48 
14 


Alton . 

Aurora. 

Belleville. 

Bloomington 

Cairo . 

Carbondale . 

Centralia. 

Champaign . 

Chicago . 

Danville. 

Decatur . 

Dixon . 

Elgin . 

Freeport . 

Galesburg ... 
Harrisburg . 
Jacksonville 

Joliet . 

Kankakee ... 































Kewanee . 


60 

La Salle . 

mmmm 

35 

Lincoln . 

• ••• 

53 

Macomb. 

.... 

61 

Marion. 


40 

Mattoon . 

.... 

46 

Moline (See Davenport, 
Iowa) . 



Mt. Vernon. 

mmmm 

38 

Olnev . 

.... 

16 

Pekin . 


49 

Peoria . 

8 

37*, 43 

Quincv. 

10 

21 

Rockford. 

13 

39,45* 

Rock Island (See Daven¬ 
port, Iowa) . 



Sprinsrfield . 

3 

20,26* 

Streator . 

mmmm 

65 

LTrbana . 

12* 

27,33 

Vandalia . 

.... 

28 

Waukesran. 

mmmm 

22 


INDIANA 

VHF UHF 

Channel Channel 
No. No. 


Anderson . 61 

Angola . 15 

Bedford . 39 

Bloomington . 4 30*, 36 

Columbus . 42 

Connersville. 38 

Elkhart . 52 

Evansville. 7 50,56®,62 

Fort Wayne. 21,27*,33 

Gary. 50 

Indianapolis. 6,8,13* 20,26 

Hammond. 56 

Jasper. 19 

Kokomo. 31 

Lafayette . 47*, 59 

Lebanon. 18 

Logansport. 51 
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Madison . 25 

Marion. 29 

Michigan City. 62 

Muncie. 49,55 

Richmond . 32 

Shelbyville .... 58 

South Bend . 34,40*,46 

Tell City. 31 

Terre Haute. 10 57*, 63 

Vincennes . 44 

Washington . 60 

KENTUCKY 

VHF . UHF 
Channel Channel 
No. No. 

Ashland. 59 

Bowling Green .- 13 17 

Campbellsville . 40 

Corbin . 16 

Danville. 35 

Elizabethtown ... 23 

Frankfort . 43 

Glasgow . 28 

Harlan . 36 

Hazard . 19 

Hopkinsville . 20 

Lexington . 27,33 

Louisville . 3,11 15*, 21 

Madisonville. 26 

Mayfield . 49 

Maysville . 24 

Middlesborough. 7 57 

Murray . 33 

Owensboro . 14 

Paducah . 6 43 

Pikeville . 14 

Princeton . 45 

Richmond . 60 

Somerset. 22 

Winchester. 37 

• • • • 
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9297 Received May 7 1951 F. C. C. Mail & Files 

Joint Notice of Appearance, Comments and Counterpro¬ 
posals of Logansport Broadcasting Corp. (WSAL) 
and Owensboro on the Air, Inc. (WVJS) 

Comes now Logansport Broadcasting Corp., licensee 
of Station WSAL, Logansport, Indiana, and Owensboro 
On The Air, Inc., licensee of Stations WVJS and WVJS- 
FM, Owensboro, Kentucky, by their attorneys, and hereby 
give notice that they desire to participate in the further 
hearings in the above-entitled proceedings and respectfully 
request that Appendix C of the Third Notice of Further 
Proposed Rule Making be revised so as to assign VHF 
Channel 10 to both Logansport, Indiana, and Owensboro, 
Kentucky. 

• • • • 

9300 

WHEREFORE, the premises considered, it is prayed 
that Logansport Broadcasting Corp. and Owensboro On 
The Air, Inc. be permitted to participate fully in the 
hearings to be held in the above-entitled proceedings and, 
further, that VHF Channel 10 be assigned to Logansport, 
Indiana and Owensboro, Kentucky rather than to Terre 
Haute, Indiana, and that UHF Channel 34 be assigned to 
Terre Haute. 

Respectfully submitted, 

LOGANSPORT BROADCASTING CORP. 

By /s/ Robert M. Booth, Jr. 

Robert M. Booth, Jr. 

Bingham, Collins, Porter & Kistler 

921 Tower Building 

Washington 5, D. C. 

Its Attorneys 
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OWENSBORO ON THE AIR, INC. 
By /s/ Verne R. Young 
Verne R. Young 
Loucks, Zias, Young & Jansky 
1317 F Street, N. W. 

Washington 4, D. C. 

Its Attorneys 


May 7, 1951. 


FCC 51-709 64629 


13692 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matters of ) 

) 

Amendment of Section 3.606 of the ) 
Commission’s Rules and Regulations ) 

) 

Amendment of the Commission’s ) 
Rules, Regulations, and Engineering ) 
Standards Concerning Television ) 
Broadcast Service ) 

. ) 

Utilization of Frequencies in the ) 
Band 470 to 890 Mcs. for Television ) 
Broadcasting ) 


Docket Nos. 8736 
and 8975 


Docket No. 9175 


Docket No. 8976 


Memorandum Opinion 


Bv the Commission: 

•> 

1. The Commission has before it for disposition at 
this time in the above-entitled proceeding the question of 
its statutory authority to adopt as part of its rules and 
regulations a table of television station assignments, and 
a designation and reservation of certain of these channel 
assignments for use by non-commercial educational tele- 
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vision stations, both subject to amendment only by fur¬ 
ther rule making. Such a table was proposed in the 
Commission’s Third Notice of Further Proposed Rule 
Making, adopted on March 21, 1951 and released March 
22, 1951. The proposed table would specify the channels 
upon which television station assignments may be made 
in particular communities and areas, and would be ap¬ 
plied in licensing proceedings. 

2. The legality of the Commission’s proposals has 
been challenged in petitions filed by the Federal Com¬ 
munications Bar Association, an association of attorneys 
in the pracitce of radio law, Trent Broadcasting Corp., 
and WKMH, Inc. Each has challenged the Commission’s 
authority to adopt as part of its rules and regulations a 
table specifying the channels upon which television station 
assignments may be made in specified communities and 
areas, and WKMH also contests the Commission’s author¬ 
ity to designate and reserve certain of the assignments 
provided in the table solely for use by non-commercial 
educational television stations. By Memorandum Opinion 
and Order adopted and released on June 15, 1951 the 
Commission designated the questions thus presented for 
oral argument. 

3. In accordance with the Memorandum Opinion and 
Order of June 15, 1951, oral argument was held before 
the Commission en banc on June 28, 1951. Arguments in 
support of and in opposition to the Commission’s legal 

authority were presented on behalf of a number of 
13693 parties. Supporting briefs were also filed by some 

of these parties. 1 The Memorandum Opinion and 
Order of June 15, 1951 limited the oral argument to the 
questions of the legal authority of the Commission to 


1 The General Counsel of the Commission argued orally in sup¬ 
port of the Commission’s authority and also submitted a memo¬ 
randum of law to the Commission, which was made available to 
all interested parties. 
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issue a table of television station assignments and to re¬ 
serve channel assignments for non-commercial educational 
television stations. 2 

4. After giving careful consideration to this matter, 
the Commission is of the opinion that the provisions of 
the Communications Act of 1934, as amended, confer 
upon the Commission legal authority to proceed as pro¬ 
posed. Objections to the Commission’s authority to pro¬ 
ceed as proposed have been made primarily on the 
grounds that the rule making procedure would deprive 
applicants for television licenses of the right to a hearing 
afforded by Section 309(a) of the Communications Act; 
that the Commission’s proposals would violate Section 
307(b) of the Communications Act; that the proposals 
would obstruct proper judicial review; and, with respect 
to the reservation of channels for non-commercial educa¬ 
tional television stations, that the Commission’s proposal 
is inconsistent with the provisions of Section 307(c) of 
the Communications Act of 1934. The Commission has 
considered each of these contentions, as well as the fur¬ 
ther contentions not here specifically discussed or men¬ 
tioned, and finds them without merit. 3 


2 Since the issue of the Commission’s authority was raised be¬ 
fore the final adoption of rules, it was, of course, limited to the 
question of authority to proceed by means of a rule making pro¬ 
ceeding and did not involve the substantive reasonableness of any 
particular assignment or reservation of television channels. 

3 The contention was also made at the oral argument that the 
Commission's proposal is in violation of Section 4(j) of the Com¬ 
munications Act, which provides in part that “The Commission 
may conduct its proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends of justice,” as 
well as Section 303(g) of the Communications Act, for the reason 
that the Commission’s proposal is less conducive to the proper 
dispatch of business and to the ends of justice than an alterna¬ 
tive proposal suggested by the Federal Communications Bar Asso¬ 
ciation because the procedure proposed to be followed by the Com¬ 
mission permits parties to make proposals “at practically no ex¬ 
pense to themselves” while the high cost of individual adjudica- 
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13694 5. In accordance with the purpose of the Com¬ 

munications Act stated in Sections 1, Secs. 4(i), 4 
and 303(a), (b), (c), (d), (e), (f), (g), (h), and (r) 5 of 


torv proceedings allegedly preferred by the Bar Association “would 
naturally deter applicants from making such complicating propos¬ 
als, unless it was absolutely vital to them, . . Acceptance of 
any such argument would require the recognition of an interest 
other than the public interest. 

4 Section 4(i) provides: “The Commission may perform any and 
all acts, make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in the execu¬ 
tion of its functions.” 

5 Section 303 provides in pertinent part: “Except as otherwise 
provided in this Act, the Commission from time to time, as public 
convenience, interest or necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered by each 
class of licensed stations and each station within any class; 

(c) Assign bands of frequencies to the various classes of sta¬ 
tions, and assign frequencies for each individual station and de¬ 
termine the power which each station shall use and the time during 
which it may operate; 

(d) Determine the location of classes of stations or individual 
stations; 

(e) Regulate the kind of apparatus to be used with respect to 
its external effects and the purity and sharpness of the emissions 
from each station and from the apparatus therein; 

(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to 
carry out the provisions of this Act; Provided, however. That 
changes in the frequencies, authorized power, or in the times of 
operation of any station, shall not be made without the consent 
of the station licensee unless, after a public hearing, the Commis¬ 
sion shall determine that such changes will promote public con¬ 
venience or interest or will serve public necessity, or the provi¬ 
sions of this Act will be more fully complied with; 

(g) Study new uses for radio, provide for experimental uses 
of frequencies, and generally encourage the larger and more ef¬ 
fective use of radio in the public interest; 

(h) Have authority to establish areas or zones to be served by 
any station; 

* * * * 

(r) Make such rules and regulations and prescribe such re¬ 
strictions and conditions, not inconsistent with law, as may be 
necessary to carry out the provisions of this Act, or any inter- 
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that Act constitute clear grants of authority to this Com¬ 
mission to adopt rules and regulations providing for the 
allocation of television channels on a geographical basis 
and the reservation of certain of these channels for non¬ 
commercial educational television stations, such rules to 
be amended only in further rule making proceedings and 
to be applicable and controlling in individual licensing 
proceedings. Sections 303(f) and (r) are grants of full 
rule making authority to carry out the provisions of the 
Communications Act, and the other provisions of the 
same section contain ample substantive authority for 
adoption of a table such as that presently under con¬ 
sideration. 

6. Under Section 303, the Commission may classify 
radio stations, prescribe the nature of the service to be 
rendered by each class of stations and each station within 
anv class, determine the location of classes of stations or 
individual stations, and establish areas or zones to be 
served by any station. This authority is expressly di¬ 
rected to be exercised “from time to time, as public con¬ 
venience, interest, or necessity requires,” and may 
13695 be exercised under the terms of Sections 303(f) and 
(r), through the medium of rule making. 6 There¬ 
fore, a geographical assignment table and reservation of 
channels for non-commercial educational stations is thus 
a direct implementation of the substantive and procedural 
provisions of Section 303 of the Communications Act, 


national radio or wire communications treaty or convention, or 
regulations annexed thereto, including any treaty or convention 
insofar as it relates to the use of radio, to which the United States 
is or may hereafter become a party. 

6 Where an administrative agency has, as here, the authority 
to proceed either in individual proceedings or by rule making, the 
choice “is one that lies primarily in the informed discretion of 
the administrative agency.” Securities & Exchange Commission V. 
Chenery Corp., 332 U.S. 194, at 203. 


which are susceptible of no other meaning than that the 
Commission may determine, through rule making, where, 
by what class of stations, particular frequencies are to 
be used and stations located. 

7. It is too well settled for renewed debate at this 
time that the Commission may adopt rules and regula¬ 
tions which delineate elements of the public interest in 
advance of individual proceedings, and thus remove cer¬ 
tain issues from these proceedings, and that the exercise 
of this authority in no way deprives an applicant of the 
hearing on his application to which he is entitled under 
Section 309(a) of the Communications Act. 7 National 
Broadcasting Co. v. United States, 319 U.S. 190; Felman 
v. United States (Decision of three judge District Court 
sustaining the Commission’s authority to adopt Section 
3.109 of its Rules and Regulations, United States District 
Court for the Northern District of Illinois, Civil Action 
No. 49C227, affirmed 339 U.S. 973); Stahlman v. Federal 
Communications Commission, 75 U.S. App. D. C. 176, 
126 F. 2d 124. Any other determination would, in 
13696 effect, negate any Commission authority to adopt 
binding rules in the radio field, since all such rules 
would, under such reasoning, be open for reconsideration 
in licensing proceedings. 8 It has been argued that the 

7 Sec. 309(a) provides: “If upon examination of any application 
for a station license or for the renewal or modification, of a sta¬ 
tion license the Commission shall determine that public interest, 
convenience, or necessity would be served by the granting thereof, 
it shall authorize the issuance, renewal, or modification thereof in 
accordance with said finding. In the event the Commission upon 
examination of any such application does not reach such decision 
with respect thereto, it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard under such 
rules and regulations as it may prescribe." 

8 Argument was made that the proposed television station as¬ 
signment table may be distinguished from other types of rule 
making activity, which would be binding in licensing proceedings 
under Section 309(a) of the Communications Act, on the ground 
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decision in Ashbacker Radio Cory. v. Federal Communica¬ 
tions Commission, 326 U.S. 327, stands in the way of 
adoption of any rule such as that here proposed. The 
holding of that case was that where there are two mu¬ 
tually exclusive applications, both of which are consistent 
with the Commission’s Rules, the grant of one without 
hearing, and the designation of the other for hearing, is 
a denial of the hearing provided for in Section 309(a). 
However, that case had no application to a situation in¬ 
volving an application for a facility not legally available 
under the Commission’s Rules, and did not hold that an 
application clearly at variance with the Commission’s 
Rules is entitled to a comparative hearing. An applica¬ 
tion which cannot be granted under the Commission’s 
Rules is not mutually exclusive with another application 
which can be granted consistent with the rules. Federal 
Communications Commission v. WJR , The Goodwill Sta¬ 
tion. 337 U.S. 265, 272; Pittsburgh Radio Supply House 
v. Federal Communications Commission, 98 F. 2d. 303. 
Adoption of the proposed rule, therefore, if authorized 
by the substantive and procedural provisions of the Com¬ 
munications Act. would not illegally deprive of a hearing 
a person whose application was not given comparative 
consideration because it was on its face in violation of 
the rule. 9 


that such other valid rules are general in their application, whereas 
the one here proposed is applicable only to applicants for stations 
in particular communities. This argument is clearly without 
merit. The proposed table is clearly applicable generally to all 
persons wishing to establish a station in any given community. 
The fact that the assignment made to one city will not be ap¬ 
plicable to persons wishing to apply for some other city, no more 
deprives a rule of its general nature than the fact that rules 
relating to those applying for standard broadcast licenses on 
clear channels will not be applicable to persons wishing to apply 
for local stations on different channels. 

9 The validity of such a table is in no way affected by the in¬ 
clusion of reasonable provisions limiting the time within which 
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13697 8. The contention that Section 307(b) of the 

Communications Act prevents the adoption of a 
television assignment table because it commands that a 
fair, efficient, and equitable distribution of radio service 
among the several States and communities may only be 
provided for and considered by the Commission upon the 
receipt of applications for licenses is equally without 
merit. Examination of the language of Section 307(b) 
and its legislative history dispels any notion that the 
section has, or was intended to have, this meaning. Sec¬ 
tion 307(b) provides: 

In considering applications for licenses, and modifica¬ 
tions and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient and equitable distribution 
of radio service to each of the same. 

9. This section is a statement of substantive policy 
that the grant of licenses shall be so made as to provide 
a fair, efficient, and equitable distribution of radio service. 
The section does not in terms prohibit the exercise of 
rule making power to accomplish this result. It must, 
furthermore, be interpreted in the light of the specific 
language of Section 303 that the Commission may deter¬ 
mine the location of classes of stations or individual sta¬ 
tions by rule making. The two sections can obviously be 


repetitious requests for changing the table will be considered. 
Such provisions clearly are authorized by Section 4(j) of the 
Communications Act authorizing the Commission to conduct its 
proceedings in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice. See WJR, The 
Goodwill Station V. Federal Communications Commission, 337 U.S. 
265; Pulitzer Publishing Co. V. Federal Communications Commis¬ 
sion, 94 F. 2d 249; Ward v. Federal Communications Commission, 
108 F. 2d 486; United Detroit Theatres Corp. v. Federal Communi¬ 
cations Commission, 178 F. 2d 700; Cf. Section 1.363(a) of the 
Commission’s Rules and Regulations. 
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read together, one as a standard to be applied in all 
cases, whether or not the Commission chooses to exercise 
the rule making authority in the field, and the other as 
a discretionary grant of authority to act by rule, if the 
public interest so requires. However, to interpret Sec¬ 
tion 307(b) to nullify the specific authority granted in 
Sections 303(d), (f), and (r), is at variance with well 
established doctrine that different sections of a statute 
are not to be so read as to render them mutually incon¬ 
sistent. Perrine v. Chesapeake <& D. Canal Co., 50 U.S. 
(9 How.) 171; Neiu Lamp Chimney Co. v. Ansonia Brass 
& Copper Co., 91 U.S. 656; Market Co. v. Hoffman, 101 
U.S. 112; Blair v. Chicago, 201 U.S. 400; Helvering v. 
Credit Alliance Corp., 316 U.S. 107. Nor has any pro¬ 
ponent of the view that Section 307(b) prevents rule 
making to determine the location of stations suggested 
why Section 303(d) should have been placed in Section 
303, which so clearly specifies objectives which may be 
accomplished by rule making, if the location of stations 
could not be so determined. 10 The Commission construes 
Section 307(b) as providing a substantive standard which 
requires an equitable distribution of facilities and is sub¬ 
ject to implementation, in the Commission’s discretion, 
either through adoption of general rules or, in their ab¬ 
sence, in consideration of individual licensing proceedings. 
We reject the contention that we must close our eves to 
this important aspect of the public interest until indi¬ 
vidual applications are filed, at which time the statutory 
policy embodied in Section 307(b) may be beyond imple¬ 
mentation. 

13698 10. In considering the effect of the language in 

Section 307(b), “when and insofar as there is de- 

10 It should be noted that when Congress in Section 303(f) in¬ 
tended to carve out an area in which an individual hearing pro¬ 
ceeding was to be required, and the Commission’s general rule 
making authority correspondingly limited, it expressly spelled out 
this requirement. 
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mand for the same,” we have examined the legislative 
history of the section to determine whether that history 
discloses a Congressional intent that no fair, efficient, and 
equitable distribution of radio service may be insured in 
advance of the reception of individual applications for 
licenses. The legislative history, -which need not be re¬ 
cited at length, contains no hint of rejection of the rule 
making process to achieve the goal. It does show that 
Congress was concerned with the possibility that existing 
licenses might immediately be revoked in heavily-serviced 
areas to provide for under-served areas before any real 
demand developed in the latter areas, and that the clause 
pertaining to demand was intended as a caveat that such 
action by the Commission was not a mandatory method 
of providing for an equitable distribution of service.” It 
is noteworthy that the so-called Davis Amendment to the 
Radio Act of 1927 (45 Stat. 373) contained the clause 
“when and insofar as there are applications therefor,” 
and that the rule making power was exercised under the 
Davis Amendment. 12 The repeal of the Davis Amendment 
in 1936 (49 Stat. 1475) and the enactment of Section 
307(b) as it now reads was in no way the result of the 
use of rule making, but rather of the fact that the in¬ 
flexible requirement of the Davis Amendment, which laid 


11 See, inter alia. Hearings on H.R. 8825, 70th Cong., 1st Sess., 
pp. 172-3; 69 Cong. Rec. 5114-5, 5117, 5119-5120, 5162, 5165. 

12 The Davis Amendment was carried over from the Radio Act 
of 1927 to the Communications Act of 1934 in Sections 302 and 
307(b) (48 Stat. 1081, 1084). It established five zones through¬ 
out the United States and required the Commission, with certain 
minor exceptions, to maintain an equal allocation of broadcast 
licenses, frequencies, power, etc. between the various zones and 
between the states in each zone according to their population. By- 
General Order No. 40 of August 30, 1928, the Radio Commission 
made an equal allocation of frequencies, time of operation and 
station power to broadcast stations in the five zones established 
by the Davis Amendment. (Supplement to the Annual Report of 
the Radio Commission of 1928, p. 48.) 



out zones which were excessive in size, in an effort to 
enforce geographic equality, led to an increased concen¬ 
tration of stations in the heavily populated seaboard 
areas. This resulted in promoting inequality, and in seri¬ 
ously restricting any optimum utilization of available 
frequencies. The difficulty was with the scheme estab¬ 
lished by the Amendment itself, without regard to whether 
or not it was implemented by rule making. 13 
13699 11. The legislative history of Section 307(b) 

therefore does not provide support for the view 
that the section prevents use of rule making to accom¬ 
plish the substantive policy it commands. 

12. Finally, adoption of the proposed rule will in no 
way impede or obstruct the proper review of Commission 
action provided by the Congress. The question of author¬ 
ity to adopt a particular method of procedure once set¬ 
tled, the proper review of the reasonableness of the action 
taken under that procedure depends upon the mode of 
review provided by Congress. In the event that the Com¬ 
mission’s determination with respect to its authority to 
proceed by rule making in this proceeding is in error, 
that determination remains reviewable bv those with 
standing to question it. See Columbia Broadcasting Sys¬ 
tem, Inc. v. United States, 316 U.S. 470 and National 
Broadcasting Co. v. United States, 319 U.S. 190; Radio 

Corporation of America v. United States, .U.S., 71 

Sup. Ct. 806. Such review’ of course includes the further 
question of whether the substantive action taken is rea¬ 
sonable and otherwise in accordance with law. The claim 
made to us that rule making is illegal as a procedure be- 

13 See the Commission’s comments recommending its repeal, 
quoted in H. Rept. 2589, 74th Cong., 2nd Sess. p. 3; and the ex¬ 
planation for repeal given by the House and Senate Committees, 
H. Rept. 2589, 74th Cong., 2nd Sess., p. 3; S. Rept. 1588, 74th 
Cong., 2nd Sess., p. 2. See also the discussion in Newark Broad¬ 
casting Corp. f 3 Pike & Fischer, R.R. 852, at 854. 
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cause it may not provide the same basis for review as 
would the same substantive determinations made in li¬ 
censing proceedings, begs the question. This claim neces¬ 
sarily assumes that the procedure is without authority. 
For if there is authority for the procedure adopted, the 
fact that review may differ from that provided by law 
for other modes of procedure does not transform this 
procedure into an illegal one, which by its adoption, ob¬ 
structs proper review. We believe that the argument 
made on this score does not properly go to the legality 
of the Commission’s proposal to proceed by rule making, 
but amounts to a statement that another procedure, per¬ 
haps reviewable in a different fashion, would be prefer¬ 
able because of the different review obtainable upon its 
adoption. 14 

• • • • 

13701 15. For the foregoing reasons, the Commission 

is of the opinion that it has legal authority under 
the Communications Act of 1934, as amended, to 

(1) Prescribe as part of its rules and subject to 
change through rule making a table specifying the chan¬ 
nels upon which television station assignments may be 
made in specified communities and areas; and 

(2) Designate and reserve certain of the assignments 
provided in such table for use by non-commercial educa¬ 
tional television stations. 


14 It is obvious enough that if we are to perform our duties 
properly we can give no weight to the contention that the Com¬ 
mission should refrain from adopting the rules in spite of its be¬ 
lief that they are both legal and in the public interest, because 
their adoption might lead to litigation. Argument was afforded 
petitioners in order to permit them to show why they believed the 
Commission lacked authority to adopt rules and not to argue that 
the Commission should not exercise such authority, even if it was 
convinced there was no merit to petitioners' contentions, because 
petitioners or some other persons might conceivably bring an 
appeal. 
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* See Commissioner Jones dissenting statement 
13702 Dissenting Opinion of Commissioner Jones 

I agree that the Commission has general rule making 
authority under Sections 1, 4(i), and 303(a), (b), (c), 
(d), (e), (f), (g), (h) and (r) of the Communications 
Act. Appendices A and B qualify as such general rules 
of equal applicability “among the several states and com¬ 
munities” so “as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same.” Al¬ 
though the power and separations of facilities may be 
challenged, because they may not be consistent with the 
public interest and necessity, because they may be arbi¬ 
trary and capricious, or because they may not compre¬ 
hend material differences in terrain and other factors 
now known in the television art, the Appendices neverthe¬ 
less provide for flexibility in power and antenna heights 
to make reasonable adjustments to fit varying conditions 
in the Continental United States and its territories. 
Moreover, the Commission still has not made a final de¬ 
cision in respect to these Appendices. 

The opinion of the Commission does not address itself 
to the specific city by city geographical allocation plan 
proposed in the Third Notice of Proposed Rule Making. 
However, it is the best plan that the Commission has 
ever been able to conceive, and all of the oral arguments, 
both of the General Counsel and supporters of the Com¬ 
mission proposal and of the oppoents, were addressed to 
the specific plan. In the absence of another plan, I am 
addressing myself to this plan because it is the only 
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tangible thing before the Commission. If it has some 
other plan it wants to defend, then the oral argument is 
moot and a waste of time. 

However, Appendix C, the geographical allocation plan, 
is an inflexible proposal, not of general applicability to 
all states and communities. Varying numbers of channels 
are proposed to be assigned to respective cities and states. 
While it is true the proposal does not violate Appendices 
A and B in any material respect, 1 the fact remains that 
the Commission is providing a firm, fixed and unchange¬ 
able 2 assignment of channels to selected cities in the 
United States and its territories not based exclusively 
upon them. 

The Commission has set forth a list of priorities upon 
which this inflexible table of assignments is based, as 
follows : 

“Priority No. 1: To provide at least one television 
service to all parts of the United States. 

13703 “Priority No. 2: To provide each community 
with at least one television broadcast station. 

Priority No. 3: To provide a choice of at least two 
television services to all parts of the United States. 

Priority No. 4: To provide each community with at 
least two television broadcast stations. 

Priority No. 5: All channels which remain unassigned 
under the foregoing priorities will be assigned to the vari¬ 
ous communities depending on the size of the population 
of each community, the geographical location of such com- 


1 The Commission is not disturbing separations of some TV 
stations heretofore granted. It is proposing to reassign the 
channels of 31 existing licensees to reduce interference. 

2 The Commission does not propose to change this plan for one 
year. 
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munity, and the number of television services available 
to such community from television stations located in 
other communities.’ ’ 

In my opinion, the S2 channels allocated in the table do not 
meet any of these priorities substantially. There are many 
communities without any service (transmission or recep¬ 
tion) according to the plan. 909 cities have one station; 
169 cities, 2; 74 cities, 3: 46 cities, 4: 25 cities, 5; 11 
cities, 6: and 11 cities, 7 or more. It is obvious that the 
Commission violated its table of priorities so materially 
that by its own proposed criterion it cannot be sustained 
in court. The simple and fundamental rule of adminis¬ 
trative law is to the effect that a reviewing court, in 
dealing with a determination or judgment which an ad¬ 
ministrative agency alone is authorized to make, must 
judge the propriety of such action solely by the grounds 
invoked by the agency. See S.E.C. v. Chenery Cory., 318 
U.S. SO, wherein the court could not sustain an order 
upon the grounds upon which that agency acted. 

Furthermore, the geographical plan is a projection and 
extension of the 1945 geographical allocation plan of the 
Commission wherein assignments of channels were made 
to 140 metropolitan areas. That table did not have the 
defect that the present proposal has because Section 3.606 
of the Commission’s Rules and Regulations setting forth 
the allocations to metropolitan districts contained the fol¬ 
lowing additional provisions: 

“(a) The table will be revised from time to time de¬ 
pending upon demand for television stations which may 
exist in various cities. Where it is desired to use a dif¬ 
ferent channel in any such area, or to use one of the chan¬ 
nels in another area conflicting therewith, it must be 
shown that public interest, convenience and necessity will 
better be served thereby than by the allocation set forth 
in the table. 
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13704 “(b) Only the first 140 metropolitan districts 

are listed in the table below. Stations in other 
metropolitan or city areas not listed in the table will not 
be assigned closer than 150 miles on the same channel or 
75 miles on adjacent channels, except upon an adequate 
showing that public interest, convenience, or necessity 
would be better served thereby or that by using lower 
power or by other means equivalent protection is pro¬ 
vided.” 

This table proposed by the Commission maintains the 
geographical assignments made in 1945 upon which li¬ 
censes have been issued without any such flexibility 
written into them. The priorities asserted by the Com¬ 
mission with respect to licensees in such assignments in 
the allocations plan do not apply and were not asserted 
to apply in 1945 when they were made. Hence, adding 
more stations to metropolitan areas given channels in the 
1945 allocation plan is at cross purposes with the priori¬ 
ties asserted in the present proposal of the Commission. 

While Appendices A and B provide for differing 
powers according to population of the cities to which 
assignments are made, the criteria expressed which would 
substantiate assignment of more channels in thickly popu¬ 
lated areas than in sparsely populated communities are 
at cross purposes with the priorities, and if nothing less, 
require a city by city determination of which inconsistent 
rule should be applied in a specific case. Such a deter¬ 
mination is impossible with the Commission’s firm, fixed 
geographical allocation plan. 

If multiple assignments in some metropolitan areas are 
justified on the tenet of the Act against monopoly, the 
Commission fails in that respect by assigning single chan¬ 
nels to 909 cities. There are now 5 television networks. 
The two, three and four channel commercial channel 
cities as compared to 5 or more channel cities, spell 
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mediocrity, if not doom, for two or more networks. Al¬ 
though networks according to the Act have no bearing 
on the grants of licenses, the television art and the ex¬ 
pense of construction, maintenance and operation has 
made networking the backbone of TV station operation. 
The Commission in its licensing policies has recognized 
this in the proposals of licenses to affiliate with networks 
rather than serve the communities in which they are 
located as local outlets of communications. 

It is clear to me that an inflexible geographical assign¬ 
ment plan does not meet the criteria of the Commission 
asserted as a basis for it, and therefore it is illegal. 
The Communications Act expresses a desire on the part 
of Congress to maintain, through appropriate adminis¬ 
trative control, a grip on the dynamic aspects of 
13705 radio transmission. Underlying the whole Com¬ 
munications Act is recognition of the rapidly fluc¬ 
tuating factors characteristic of the evolution of broad¬ 
casting and of the corresponding requirements that the 
administrative process possess sufficient flexibility to ad¬ 
just itself to these factors. F.C.C. v. Pottsville , 309 U.S. 
134, 138. The Commission has acquired a great amount 
of knowledge about television as a result of these alloca¬ 
tion proceedings, but it cannot assert it knows everything. 
During this very* proceeding, application processing has 
been halted because the fact was asserted in 1945 but 
not established nor recognized in the rules and licensing 
process that tropospheric interference existed. The Com¬ 
mission has based its fixed inflexible geographical plan 
upon flat terrain, uniform tropospheric transmission, 3 
and other characteristics assumed in Appendices A and B 
for convenience. The Commission cannot close its eyes 
to facts as they are at the time it is processing applica¬ 
tions, consistent or inconsistent with the table. Day to 


3 Exception is made in the Gulf area. 
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day discoveries in propagation or unusual terrain may 
modify the public interest, convenience and necessity on 
an applicatoin by application basis. Although the Potts - 
ville case is res adjudicata for the rights of an applicant 
upon remand, the gravamen of the case is that the Com¬ 
mission must judge the public interest at the time it acts. 
It is therefore untenable that the Commission bind itself 
to a plan for a year which obviously will be inconsistent 
with fact the moment it is adopted when applied to com¬ 
munities and states. 

The Commission’s problem of assigning channels is 
based upon factors so varying in nature that they are 
too difficult to be captured within the boundaries of a 
hard and fast pattern. If the geographical allocation 
plan can qualify as a general rule, as contended by the 
Commission, television is so specialized and its character¬ 
istics so varying in nature when applied city by city, 
wuth varying factors of terrain, tropospheric transmis¬ 
sion, and areas of development of communities that the 
Commission cannot reasonably foresee their solution in 
the public interest. The Commission has enough expe¬ 
rience in a few communities to base Appendices A and B 
upon such a modicum of scientific fact: but the Commis¬ 
sion cannot assert that it has had sufficient experience 
in every city where it assigns a channel to warrant rigid- 
ifying its tentative judgment into a hard and fast rule. 
S.E.C. v. Chenery Corp., 332 U.S. 194, 202, 203. 

The type of problem confronting the Commission in a 
geographical allocation plan is very different from the 
factual situations dealt with by general rules of the Com¬ 
mission. The network rules and Sec. 3.109 of the Com¬ 
mission’s rules provide that contracts which transfer the 
licensee’s responsibility under the Act to others lend 
themselves to general rules. Providing for power and 
service areas which will be protected falls within the 
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category of facts which might be dealt with by a 
13706 general rule. F.C.C. v. WJR, 337 U.S. 265; Pitts¬ 
burgh Radio Supply House v. F.C.C., 9S F (2d) 
303. I agree that the Commission may adopt rules and 
regulations which delineate elements of the public interest 
in advance of individual proceedings and that the exercise 
of this authority in no way deprives an applicant of the 
hearing on the application to which he is entitled under 
Sec. 309(a) of the Communications Act. 

However, not every principle essential to the effective 
administration of a statute can or should be cast immedi¬ 
ately into the mold of a general rule. Some principles 
must await their own development while others must be 
adjusted to meet particular unforeseeable situations. In 
performing important functions in these respects, there¬ 
fore, the Commission must be equipped to act either by 
general rule or by individual order. But for the Com¬ 
mission to insist upon the rule making form of action to 
the exclusion of ad hoc case by case licensing proceedings 
is to exalt form over necessity. The characteristics of 
the art, the differences in terrain and other factors not 
considered definitely in city by city criteria for assigning 
or denying channels to communities and states make the 
assignment table fall of its own weight. 

Against this background, I disagree with the conclusion 

of the Commission that we have authority by rule making 

proceedings to make a firm, fixed, city by city allocation 

plan, made in pursuance of Sections 1, 4(i), and 303(a), 

(b), (c), (d), (e), (f), (g), (h) and (r). I believe that 

these sections are subject to interpretation according to 

the cardinal rule of all statutory construction so that 

effect is given, if possible, to every word, clause and 

sentence of the statute. It is the Commission’s dutv 

• 

insofar as practicable to reconcile the different provisions 
of the Act and to make them consistent and harmonious 
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and give effect to each. Sablowsky v. UJS., 101 F2(d) 
183, 190. 

The situation presently before us is that Section 1, 
4(i), and 303(a), (b), (c), (d), (e), (f), (g), (h) and (r) 
relate to the administration of the Act as a whole and 
must give way before the specific language of Sections 
307(b) and 309(a). Sections 1, 4(i) and 303(a), (b), (c), 
(d), (e), (f), (g), (h) and (r), upon which the Com¬ 
mission relies for its rule making authority to assign 
specific channels to particular cities throughout the na¬ 
tion, show clearly an intention on the part of Congress 
to give effect to the later specific sections of the Act 
(Sections 307(b) and 309(a)), in order of arrangement 
in the Act. This pertinent language of Section 4(i) pro¬ 
vides that “the Commission may perform any and all 
acts, make such rules and regulations and issue such 
orders, not inconsistent icith this Act, as may be necessary 
in the execution of its functions/ 7 Section 303 provides 
in pertinent part: “except as otherwise provided in this 
Act, the Commission from time to time, as public con¬ 
venience, interest or necessity requires, shall”, (emphasis 
supplied) and thereafter follow the subdivisions upon 
which the Commission relies for its authority to provide 
the firm, fixed, city by city allocation plan. It would ap¬ 
pear by the plain, unequivocal language of the statute 
in Sections 1, 4(i) and 303 that Congress intended spe¬ 
cifically to give effect to the other provisions of the 
Act. 

13707 I, therefore, do not agree that Sections “1, 4(i) 
and 303(a), (b), (c), (dj, (e), (f), (g), (h) and (r) 
constitute clear grants of authority to this Commission 
to adopt rules and regulations providing for the alloca¬ 
tion of television channels on a geographical basis . . .” 
Nor do I believe such an allocation of television channels 
on a geocraphical basis made a part of the rules of the 
Commission can be inflexibly and at the same time reason- 
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ably maintained until amended in a further rule making 
proceeding. 

In conclusion, in my opinion the Act requires a reason¬ 
able interplay between rule making and ad lwc proceed¬ 
ings in accordance with Sections 307(b) and 309(a). The 
Commission’s assignment table fails to make this neces¬ 
sary adjustment in relation to the problem before it of 
dealing with a dynamic, changing art. For this reason I 
think it is invalid. If the opinion of the Commission in¬ 
dicates that it is not tied to this particular proposal, then 
certainly the considerations pointed out in this dissent 
ought to guide it in the formulation of another plan. 

S356 Engineering Statement of A. Earl CuUum, Jr., 
Consulting Radio Engineer, in Connection With the 
Proposed Provisions for Maximum Power in the 
Proceeding b\ Dockets 8736, et al. Concerning 
Amendments to the Federal Communications Com¬ 
mission Rules and Standards for Television Broad¬ 
casting. 

• * • • 

I, A. Earl Cullum, Jr., am a consulting radio engineer 
with offices located in Dallas, Texas. I have participated 
on several occasions in the proceedings in Dockets 8736, 
et al. The record in Docket 8736 reflects that my qualifi¬ 
cations have been accepted by the Federal Comunications 
Commission. 

I have made a study of the proposals of the Federal 
Communications Commission to amend the Rules and 
Standards concerning television broadcast stations in the 
Third Notice of Further Proposed Rule Making issued 
March 22, 1951. Section II D 2 of Appendix A attached 
to the Third Notice of Further Proposed Rule Making 
provides that the maximum effective radiated powder for 
television stations on Channels 2 through 6 shall be 100 
kw, on Channels 7 through 13 shall be 200 kw, and on 


Channels 14 through 83 shall be 200 kw. Testimony was 
given regarding this matter in this proceeding on October 
31 and November 1, 1950, in connection with Exhibits 550 
and 551. The general showing in this connection w T as 
supported by the statements of others in this proceeding. 
The testimony endeavored to bring out the following: 

The frequencies involved in Channels 7 through 13 are 
approximately three times the frequencies involved in 
Channels 2 through 6. Studies have shown that in going 
to three times the frequency, approximately three times 
as much power should be proposed, in order to obtain 
comparable coverage. The frequencies involved in Chan¬ 
nels 14 through S3 are approximately three times the fre¬ 
quencies involved in Channels 7 through 13. Again ap¬ 
proximately three times as much power would be pro¬ 
posed in the use of Channels 14 through 83 as would be 
used in Channels 7 through 13, in order to give com¬ 
parable coverage. 

In putting a top limit of 200 kilowatts on the power 
to be used in Channels 7 through 13 and in putting a top 
limit of 200 kilowatts on the power to be used in Chan¬ 
nels 14 through 83, the Federal Communications Com¬ 
mission is being unfair to those who propose to use those 
channels in competition with assignments on Channels 2 
through 6. This would have the effect of discouraging 
the use of these channels, which, in turn, would deprive 
the public of the best possible television service. 

Since it is my belief that this matter has not been re¬ 
solved in the public interest, I suggest that the Federal 
Communications Commission give further consideration 
to the matter. 


A. Earl Cullum, Jr. 



72 


Subscribed and sworn to before me this 5th day of 
May, 1951. 


Notary Public in and for 
Dallas County, Texas 

My commission expires June 1, 1951. 


8736.2 

8357 Engineering Statement of A. Earl Cullum, Jr., 
Consulting Radio Engineer, in Connection With 
the Proposed Provisions for Antenna Heights in 
the Proceeding in Dockets S736, et al, Concerning 
Amendments to the Federal Communications Com¬ 
mission Rules and Standards for Television Broad¬ 
casting. 

• • # ♦ 

I, A. Earl Cullum, Jr., am a consulting radio engineer 
with offices located in Dallas, Texas. I have participated 
on several occasions in the proceedings in Dockets 8736, 
et al. The record in Docket 8736 reflects that my qualifi¬ 
cations have been accepted by the Federal Communica¬ 
tions Commission. 

I have made a study of the proposals of the Federal 
Communications Commission to amend the Rules and 
Standards concerning television broadcast stations in the 
Third Notice of Further Proposed Rule Making issued 
March 22, 1951. Section II D 3 of Appendix A, attached 
to the Third Notice of Further Proposed Rule Making, 
states that the use of antenna heights greater than 500 
feet above average terrain is encouraged as a means for 
improving the quality of service, provided that the effec¬ 
tive radiated power shall be limited to that value which 
will avoid interference within the Grade A service radius 
of any other station, either existing or provided for in 



the Table of Assignments, on the basis of operation of 
such station with the maximum power and antenna. This 
proposed rule is a good general allocation principle, pro¬ 
vided it is tested by co-channel conditions and not by 
adjacent-channel conditions. If this proposed rule is 
adopted as it now stands, the effect will be to discourage 
in many cases the use of taller towers rather than to 
encourage such use. This situation comes about by rea¬ 
son of the fact that, in endeavoring to provide the best 
possible allocation structure for television service in the 
United States, the Federal Communications Commission 
has necessarily placed adjacent-channel assignments at 
the minimum suggested spacing in a number of instances. 
Many applicants will find themselves in the position of 
not being able to propose increased tower heights because 
of minor adjacent-channel problems. To propose that a 
station which would use a tall antenna be required to pro¬ 
tect an arbitrary adjacent-channel contour would place 
an arbitrary requirement into the Rules and Standards 
■which would prevent the station from providing addi¬ 
tional service and, thus, the rule would be adverse to 
the public interest. 

Since it is my belief that this matter has not been re¬ 
solved in the public interest, I suggest that the Federal 
Communications Commission give further consideration 
. to the matter. 

A. Earl Cullum, Jr. 

Subscribed and sworn to before me this 5th day of 
May, 1951. 

Notary Public in and for 
Dallas County, Texas 

My commission expires June 1, 1951. 


8736.3 
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15036 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of ) 

Amendment of Section 3.606 of the ) Dockets Nos. 8736 
Commission’s Rules and Regulations ) and 8975 

) 

Amendment of the Commission’s ) 

Rules, Regulations, and Engineering ) D k t v- n q 17 ^ 

Standards Concerning the Television ) 0CKei iN0 - 

Broadcast Service ) 

) 

Utilization of Frequencies in the ) 

Band 470 and 890 Mcs. for Television) Docket No. S976 

Broadcasting ) 

Written Presentation in Lieu of Hearing 

Logansport Broadcasting Corp., licensee of standard 
broadcast station WSAL, Logansport, Indiana (herein¬ 
after called WSAL) and Owensboro On the Air, Inc., 
licensee of standard broadcast station WVJS and fre¬ 
quency modulation station WVJS-FM, Owensboro, Ken¬ 
tucky (hereinafter called WVJS) submit herewith their 
written presentation of evidence and explanatory com¬ 
ments in support of their counter-proposals filed May 7, 
1951, pursuant to the Order of Hearing Procedure adopted 
July 25, 1951 by the Federal Communications Commis¬ 
sion. As the evidence presented herein would normally 
be presented through at least three witnesses, this presen¬ 
tation has been prepared as a composite of such evidence 
so as to be more concise and easily followed. 


Summary 

The assignment of VHF Channel 10 to Logansport, 
Indiana, and Owensboro, Kentucky, as proposed by WSAL 
and WVJS, instead of the assignment of that channel to 
Terre Haute, Indiana, as proposed by the Commission, 
will provide the fairest, most efficient and equitable 
15037 distribution of television broadcast facilities as re¬ 
quired by Section 307(b) of the Communications 
Act of 1934, as amended, for the following reasons: 

1. Logansport would provide the first service to a 
“white area”, thereby satisfying Priority No. 1. 

2. Logansport wrould provide a second service to an 
area of 266 square miles, thereby satisfying Priority 
No. 3. 

3. Areas within VHF Grade A service contours would 
be doubled. 

4. Areas within VHF Grade B service contours would 
be practically doubled. 

5. Populations within VHF Grade A service contours 
would be increased 209.1%. 

6. Populations within VHF Grade B service contours 
would be increased 205.7%. 

7. Ten cities having populations in excess of 10,000 
would be within the VHF Grade B service contour of 
Logansport compared to only three such cities within the 
corresponding contour of Terre Haute. 

8. Fourteen cities having populations in excess of 
10,000 would be within the VHF Grade B service contours 
of Logansport and Owensboro compared to only three 
such cities within the corresponding contour of Terre 
Haute. 
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9. Less overlap of Logansport and Owensboro VHF 
Grade B service contours with other VHF service Grade 
B contours would occur than corresponding overlap of 
Terre Haute VHF Grade B service contour. 

The Commissions Proposal 

1. Appendix C of the Third Notice of Proposed Rule 
Making, issued March 22, 1951 (hereinafter called Third 
Notice) proposed the following assignments: 

(a) Logansport, Indiana: UHF Channel 51. 

(b) Owensboro, Kentucky: UHF Channel 14. 

(c) Terre Haute, Indiana: VHF Channel 10 and UHF 
Channels 57 and 63 (Channel 57 reserved for educational 
use). 

The WSAL-WVJS Counter-Proposal 

2. The WSAL-WVJS counter-proposal filed May 7, 
1951 requested the addition of VHF Channel 10 to both 
Logansport, Indiana and Owensboro, Kentucky, and the 
substitution of a UHF Channel (Channel 34) for VHF 
Channel 10 at Terre Haute, Indiana. 

Other Convicting Counter-Proposals 

3. The counter-proposal of WSAL-WVJS to assign 
Channel 10 to Logansport is in such conflict with the 
counter-proposals listed below as to be mutually exclu¬ 
sive: 

i • i • 

15038 WSAL believes that the interference between the 
above proposed assignments in East Lansing with a 
power limitation of 110 kw is not mutually exclusive with 
its proposal for Logansport unless the Commission adopts 
a hard and fast rule requiring a minimum separation 
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between transmitters of 170 miles and utilization of 
maximum power in every case. Should the pro- 

15039 posed 170 miles transmitter to transmitter separa¬ 
tion and maximum power requirements be adopted, 

transmitter sites can be selected which would provide the 
minimum required separation and still provide excellent 
service to the respective cities and contiguous areas as 
required by the Standards of Good Engineering Practice. 

• * * * 

Facts Concerning Logans port 

6. Logansport, the county seat of Cass County, is lo¬ 
cated in North Central Indiana, approximately 70 

15040 miles north of Indianapolis, 70 miles west of Fort 
Wayne, 70 miles south of South Bend, and 100 

miles southeast of Chicago. Logansport has a population 
of 20,933, 2 is served by the Wabash and Pennsylvania 
Railroads, two banks, one building and loan association, 
one federal savings and loan association, thirty-five 
Protestant churches and three Catholic churches, one 
public high school, two junior high schols, nine public 
and four parochial grade schools, two hospitals and a 
public library. Major industries located in Logansport 
include Alpha Industries, Inc., manufacturers of automo¬ 
tive replacement parts and aircraft landing gear and 
engine parts, General Tire and Rubber Company, H. W. 
Gossard Company, manufacturer of women’s foundation 
garments, Logan Machine Comypany, Inc., manufacturer 
of machine tool accessories, air and hydraulic devices, 
Logansport Spring Company, Muehlhausen Spring Com¬ 
pany, R-B-M Manufacturing Company, manufacturer of 
electrical devices including relays, switches, resistors, etc., 
and the Pennsylvania Railroad shops. Logansport State 


2 All populations are from the Bureau of the Census, 1950 Cen¬ 
sus of Population, Preliminary Counts, January 11, 1951 Series 
PC-3, No. 8 Rev., except as noted. 
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Hospital, a state supported mental hospital, is located 
just outside the city. One daily morning, one daily after¬ 
noon, and one Sunday newspapers are published in Lo- 
gansport. WSAL, affiliated with the Mutual Broadcast¬ 
ing System, is the only broadcasting station in the city. 
Logansport is the cultural and trading center for a rich, 
heavily populated agricultural area. Additional statistics 
obtained from the latest U. S. Census reports will be 
found in appropriate tables elsewhere in this presenta¬ 
tion. Because up-to-date Bureau of Census agricultural 
data has not yet been published for the counties of In¬ 
diana, statistics on agriculture have not been given. 

15041 Facts Concerning Owensboro 

7. Owensboro, the county seat of Daviess County, is 
located on the northern boundarv of Kentuckv on the 
Ohio River, approximately 30 miles east of Evansville, 
Indiana, and 78 miles west of Louisville, Kentucky. The 
road mileages to Evansville and Louisville are substan¬ 
tially greater because the roads largely follow the valley 
of the Ohio River which is quite winding throughout 
the area. The terrain to the north across the Ohio 
River into Indiana and to the south is fairly rugged 
which is one of the reasons WVJS requests that a VHF 
television channel be assigned to Owensboro. According 
to the 1950 Census, the population of Owensboro was 
33,983, an increase of 12.4% over 1940. Owensboro is 
located on the Ohio River with river barge and railroad 
service, the hub of 9 Indiana-Kentucky highways, with 
bus and truck service by major companies. It has a 
municipal airport served by Eastern Airlines. According 
to information compiled by the Owensboro Chamber of 
Commerce, Owensboro has 20 elementary schools, 4 high 
schools, 2 parochial high schools and 2 fully accredited 
colleges. Owensboro has 2 new hospitals, 24 churches, 
3 banks and 8 loan companies. It has many thriving 
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industries such as, tube and lamp manufacturers, dis¬ 
tilleries, furniture and farm equipment, tool and machin¬ 
ery manufacturing plans, steel tank plant, packing houses, 
tobacco manufacturing and farm produce processing and 
canning factories, and a new steel mill and shutter plant 
are now under construction. Owensboro is the center of 
Kentucky’s oil fields. A municipal sports center and 
auditorioum is located in Owensboro and seats 7,200 
people. 

15042 Engineerimg and Economic Considerations 

8. In preparing the attached engineering statement 
and exhibits, the following assumptions were made: 

(a) Stations would be constructed and operated on 
every channel and in every city listed in the Commission’s 
proposed Table of Assignments (Section C of the Third 
Notice) without consideration of economic and other 
factors. 

(b) All stations would operate with the maximum 
power contemplated by Appendix B of the Third Notice 
and with effective antenna heights of 500 feet over 
average terrain from a site near the center of the city, 
except for existing Chicago and Louisville stations oper¬ 
ating with antenna heights in excess of 500 feet. For 
those stations, the present transmitter sites and antenna 
heights were used. 

(c) Level or smooth terrain would prevail through¬ 
out the entire area under consideration. 

(d) No flexibility channels would be used. 

WSAL-WVJS recognize the Commission’s desire to 
adopt a long range allocation plan which will provide 
improved television service as the technical art develops. 
We are certain that the Commission recognizes as we do 
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that many of the services, particularly those in the UHF 
bands, are “paper” services only which may not be pro¬ 
vided for many years, if ever. All the evidence to date, 
however, points to full utilization of VHF assignments 
at an early date. Accordingly, additional engineer- 
15043 ing exhibits have been prepared showing VHF-only 
conditions. Although the Standards of Good Engi¬ 
neering Practice proposed in the Third Notice would per¬ 
mit stations to operate with minimum powers depending 
upon the population of the community, and a presentation 
based upon radiated powers having some relationship to 
economic factors, and the size of community appeared de¬ 
sirable and perhaps more realistic, any such presentation 
appears to be open to criticism of the basic assumptions 
which would necessarily be required. 

9. Although Logansport is smaller than Terre Haute, 
Logansport is so centrally located that ten cities having 
population in excess of 10,000 persons are within its 
Channel 10 Grade B service contours. On the other hand, 
only three such cities are located within the correspond¬ 
ing Terre Haute contour. 3 Four such cities are within 
the corresponding Owensboro contour. The following 
table clearly shows the superiority of Logansport and 
Owensboro individually and collectively over Terre Haute. 


3 The Terre Haute Channel 10 Grade B service contour falls over 
the edge of Bloomington, Indiana, closest to Terre Haute and does 
not cover a substantial portion of Bloomington. 
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TABLE I 

Cities Over 10,000 Population Within Grade B Service 

Contours 

(Population from 1950 Census) 4 
Logansport 

Kokomo, Ind. 38,600 

Lafayette, Ind.. 35,508 

Marion, Ind. 30,059 

Logansport, Ind. 20,933 

Huntington, Ind. 15,033 

Frankfort, Ind. 14,933 

Peru, Ind. 13,281 

W. Lafayette, Ind. 11,821 

Elwood, Ind. 11,350 

Wabash, Ind. 10,594 


TOTAL .202,112 

Owensboro 

Owensboro, Kv. 33,983 

Henderson, Ky. 16,760 

Madisonville, Ky... 11,136 

Evansville, Ind.109,869 


TOTAL .171,748 

Terre Haute 

Terre Haute, Ind. 64,047 

CrawfordsviUe, Ind. 12,804 

Danville, HI. 37,892 


TOTAL .114,743 

Logansport and Owensboro - 373,860 persons 

Terre Haute _ 114,743 


Increase _ 259,117 

Percent over Terre Haute: 

Logansport _ 176.1% 

Owensboro_ 149.7% 

Logansport & Owensboro_ 325.8% 


4 See footnote 2, supra. 
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15044 10. To make certain that cities having popula¬ 

tions between 2,500 and 10,000 within the Grade B service 
contours do not negate the superiority shown in Table I, 
the following additional data is presented: 

1 

TABLE II 

Cities Between 2 £00 and 10,000 Population Within 
Grade B Service Contours 

Logansport 

Lebanon, Ind. 7,619 

Plymouth, Ind. 6,707 

Warsaw, Ind. 6,589 

Tipton, Ind. 5,632 

Alexandria, Ind. 5,139 

Rochester, Ind... 4,664 

Rensselaer, Ind. 4,085 

N. Manchester, Ind. 3,975 

Gas City, Ind. 3,750 

Montieello, Ind... 3,460 

Knox, Ind. 3,009 

Fairmount, Ind. 2,643 

Delphi, Ind. 2,510 


TOTAL .59,780 

Owensboro 

Central City, Kv. 4,037 

Providence, Ky. 3,884 

Morganfield, Ky. 3,233 

Earlington, Ky. . 2,762 

Princeton, Ind. 7,636 

Mount Vernon, Ind. 6,148 

Tell City, Ind. 5,768 

Jasper, Ind. 5,213 

Boonville, Ind. 5,099 

Huntington, Ind. 4,057 

Oakland City, Ind. 3,535 


TOTAL 


_51,372 
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Terre Haute 


Brazil, Ind. 8,426 

Greencastle, Ind. 6,856 

Clinton, Ind. 6,576 

Linton, Ind. 5,951 

Sullivan, Ind. 5,430 

Bicknell, Ind.4,565 

West Terre Haute . 3,356 

Jasonville, Ind. 2,931 

Paris, Ill.... 9,794 

Charleston, HI. 9,146 

Robinson, HI. 6,405 

Georgetown, HI. 3,305 

Westville, HI . 3,199 

Marshall, Ill. 2,980 

Casey, HI. 2,727 

TOTAL .81,647 

Logansport and Owensboro. 111,152 

Terre Haute . 81,647 

Increase . 29,505 


11. A combination of the totals of Tables I and II 
provides the following: 

TABLE III 

Population in Cities Over 2J500 Persons Within 
Grade B Service Contours 

Percent of 
Population Terre Haute 

Logansport. 261,892 133.3% 

Owensboro _ 223,120 113.6% 

Logansport & Owensboro.... 485,012 246.9% 

Terre Haute _ 196,390 

Increase _ 288,622 

12. The superiority of the assignment of Channel 10 

to Logansport and Owensboro individually and collec¬ 
tively instead of to Terre Haute demonstrated in Tables 
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I and II above, is further supported by the actual count 
of population within the Grade B service contours 
14045 which appears in the attached engineering state¬ 
ment. In counting the total population within the 
pertinent contours, it was necessary to use the 1940 
Census as the 1950 Census for the minor civil divisions 

has not vet been issued. 

•> 


TABLE IV 


Population Within Channel 10 Grade B Interference-free 

Service Contours 

Percent of 
Population Terre Haute 


Logansport . 496,385 101.1% 

Owensboro . 512,526 104.6% 

Logansport & Owensboro.. 1,008,911 205.7% 

Terre Haute . 490,424 


Increase 


518,487 


13. The importance of economic support for a tele¬ 
vision station cannot be over-emphasized. Therefore, a 
detailed analysis of available U. S. Bureau of the Census 
data has been made. The study includes retail, whole¬ 
sale and service trades and manufacturing statistics. 
The Bureau of the Census up-to-date agricultural statis¬ 
tics have not yet been issued for the counties of Indiana, 
and, as a result, agricultural data has not been presented 
herein. The Tables which follow further demonstrate the 
superiority of assigning VHF Channel 10 to Logansport 
and Owensboro instead of to Terre Haute. 
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TABLE V 

Cities With 200 Stores or More Within Grade B 
Service Contours 

Logansport _ Owensboro _ Terre Haute _ 

Kokomo, Ind. Owensboro, Ky. Terre Haute, Ind. 

Lafayette, Ind. Henderson, Ky. Danville, Ind. 

Marion, Ind. Evansville, Ind. 

Logansport, Ind. 

Huntington, Ind. 

Frankfort, Ind. 

Peru, Ind. 

(Sources: U. S. Census of Business-1948: Retail Trade, Bulletins 
l-R-12, l-R-13, and l-R-16, and Tables I and II) 
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15046 TABLE VI 

Business Statistics (Yearly) for Cities Over 2£00 Popu¬ 
lation Wiihm Logamsport Grade B Service Contours 

Personal 
Business and 
Repair 

Retail 2 Wholesale 3 Services 4 

Estab- Estab- Estab- Receipts 

lish- Sales lish- Sales lish- (x 
City 1 County ments (x 1,000) ments (x 1,000) ments 1,000) 


Indiana: 


Kokomo—Howard 

504 

$ 44,496 

53 

$ 19,034 

157 

$ 1,858 

Lafayette—Tippecanoe 

429 

53,155 

61 


23,866 

132 

2,852 

Marion—Grant 

431 

38,977 

51 


15319 

165 

2,319 

Logansport—Cass 

348 

31,488 

43 


16,648 

113 

1,498 

Huntington—Huntington 

238 

19,668 

21 


6,935 

70 

826 

Frankfort—Clinton 

217 

19,847 

22 


4,625 

74 

820 

Peru—Miami 

West 

234 

17,566 

29 


7,327 

77 

756 

Lafayette—Tippecanoe 

76 

8,027 

4 


1,026 

30 

700 

Elwood—Madison 

158 

11,903 

20 


2,649 

51 

470 

W abash—W abash 

169 

13,094 

27 


5,666 

42 

396 

Lebanon—Boone 

146 

15,600 

15 


2,506 

51 

484 

Plymouth—Marshall 

130 

13,362 

15 


4,443 

26 

336 

W arsaw—Kosciusko 

158 

14,037 

24 


3376 

60 

898 

Tipton—Tipton 

98 

7,099 

11 


1,719 

27 

282 

Alexandria—Madison 

92 

4,411 

data not available 28 

190 

Rochester—Fulton 

126 

9397 

44 

44 

44 

28 

368 

Rennsselaer—J asper 
North 

106 

9,310 

44 

44 

44 

34 

346 

Manchester—Wabash 

70 

6,456 

44 

44 

44 

16 

218 

Gas City—Grant 

66 

2,462 

44 

44 

44 

15 

104 

Monticello—White 

96 

6,075 

44 

44 

44 

30 

394 

Knox—Starke 


Data 

not 


available 



Fairmount—Grant 

43 

2,228 




16 

127 

Delphi—Carroll 


Data 

not 


available 



TOTALS 3,935 

$349,178 

396 

$115,639 1,242 

$16,242 


Sources: 

1 Tables I and II. 

2 U. S. Census of Business—1948, Retail Trade, Table 103 of Bulletin 
No. l-R-13. 

3 U. S. Census of Business—1948, Wholesale Trade, Table 103 of 
Bulletin No. l-W-13. 

4 U. S. Census of Business—1948, Service Trades, Table 103A of 
Bulletin No. 1-S-1S. 
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15047 TABLE VII 

Business Statistics (Yearly) for Cities Over 2 £00 Popu¬ 
lation Within Owensboro Grade B Service Contours 

Personal 
Business and 
Repair 

Retail 2 Wholesale 3 Services 4 

Estab- Estab- Estab- Receipts 



lish- 

Sales 

lish- 

Sales 

lish- 

(x 

City 1 County 

ments 

(x 1,000) ments (x 1,000) 

ments 

1,000) 

Kentucky: 

Owensboro—Daviess 

625 

$ 44,476 

60 

$ 26,964 

133 

$ 1,920 

Henderson—H enderson 

363 

20,533 

29 

12,778 

79 

837 

Madison ville—Hopki ns 

169 

15,932 

18 

4,738 

45 

792 

Central 

City—Muhlenberg 

108 

5,701 

data 

not available 24 

195 

Providence—W ebster 

62 

3,409 

a 

44 44 

21 

120 

Morganfield—Union 

80 

5,698 

<4 

44 44 

17 

233 

Earlington—Hopkins 

27 

1,570 

44 

44 44 

13 

127 

Indiana: 

Evans¬ 
ville—Vanderburgh 

1,434 

139,279 

224 

193.847 

561 

10,034 

Mt. Vernon—Posey 

101 

7,075 

13 

2,534 

29 

166 

Tell City—Perry 

108 

7,194 

8 

1,243 

27 

201 

Jasper—Dubois 

106 

8,979 

14 

4,390 

34 

274 

Boon ville—W arrick 

89 

9,068 

data 

not available 38 

319 

Huntingburg—Dubois 

88 

4,385 

44 

44 44 

22 

129 

Oakland City—Gibson 

55 

2,741 

44 

44 44 

29 

192 

TOTALS 

3,415 

$276,060 

366 

$246,949 

1,072 

$15,539 


Sources: 

1 Tables I and II. 

2 U. S. Census of Business—1948, Retail Trade, Table 103 of Bul¬ 
letins No. l-R-13 and l-R-16. 

3 U. S. Census of Business—1948, Wholesale Trade, Table 103 of 
Bulletins No. l-W-13 and l-W-16. 

4 U. S. Census of Business—1948, Service Trades, Table 103A of 
Bulletins No. l-S-13 and l-S-16. 
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15048 TABLE VIII 

Business Statistics (Yearly) for Cities Over 2£00 PopUr- 
lation Within Terre Haute Grade B Service Contours 

Personal 
Business and 
Repair 

Retail 2 Wholesale 3 Services 4 



Estab¬ 


Estab- 

Estab- Receipts 


lish¬ 

Sales 

lish- 

Sales 

lish- 

(x 

City 1 County 

ments 

(x 1,000) ments (x 1,000) 

ments 

1,000) 

Indiana: 







Terre Haute—Vigo 
Crawfords- 

1,052 

$ 94,666 

168 

$ 91,092 

345 

5,414 

ville—Montgomery 

195 

18,068 

35 

14,811 

52 

721 

Brazil—Clay 

179 

11,440 

18 

5,321 

47 

497 

Greer.castle—Putnam 

129 

11,389 

15 

1,983 

39 

363 

Clinton—Vermillion 

153 

8,291 

11 

1,796 

31 

323 

Linton—G reene 

133 

6,817 

13 

1,751 

34 

253 

Sullivan—Sullivan 

148 

9,270 

19 

4,065 

30 

318 

Bicknell—Knox 

103 

5,208 

3 

1,082 

24 

169 

W. Terre Haute—Vigo 

71 

2,677 

data 

not available 11 

144 

Jasonville—Greene 

67 

3,108 

44 

44 44 

13 

77 

Illinois: 

Danville—Vermillion 

554 

57,901 

80 

2,639 

193 

3,522 

Paris—Edgar 

192 

14,792 

21 

282 

72 

703 

Charleston—Coles 

187 

11,417 

16 

120 

60 

498 

Robinson—Crawford 

133 

9,540 

data 

not available 55 

449 

Georgetown—V ermillion 

39 

2,073 

44 

44 44 

7 

62 

Westville—Vermillion 

64 

2,956 

44 

44 44 

12 

73 

Marshall—Clark 

74 

4,840 

44 

44 44 

18 

176 

Casey—Clark 

72 

4,045 

44 

44 44 

19 

144 

TOTALS 

3,545 

$278,498 

399 

$177,239 

1,062 

13,906 


Sources: 

1 Tables I and II. 

2 U. S. Census of Business—1948, Retail Trade, Table 103 of Bul¬ 
letins No. l-S-12 and l-S-13. 

3 U. S. Census of Business—1948, Wholesale Trade, Table 103 of 
Bulletins No. l-S-12 and l-S-13. 

4 U. S. Census of Business—1948, Service Trades, Table 103A of 
Bulletins No. l-S-12 and l-S-13. 
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15049 TABLE IX 


Manufacturing Statistics (Yearly) for Cities Over 10,000 
Population Within Grade B Service Contours 


City 

Estab¬ 

lishments 2 

Value 

Total added by 

Employees 2 manufacture 2 

Kokomo, Ind. 

Logansport 

80 

11,090 

$ 48,517,000 

Lafayette, Ind. 

39 

2,425 

17,148,000 

Marion, Ind. 

73 

8,243 

39,484,000 

Logansport, Ind. 

41 

2,764 

11,737,000 

Huntington, Ind. 

37 

3,075 

14,520,000 

5,214,000 

Frankfort, Ind. 

19 

I486 

Peru, Ind. 

34 

1,988 

8,739,000 

W. Lafayette, Ind. 

data 

not available 


Elwood, Ind. 


1,169 

4,946,000 

Wabash, Ind. 

data 
_______ % 

not available 


TOTALS 

351 

31,940 

$150,305,000 

Owensboro, Ky. 

Owensboro 

60 

4,796 

$ 16,220,000 

Henderson, Ky. 

27 

1,460 

4,615,000 

Madisonville, Ky. 

data 

not available 


Evansville, Ind. 

171 

25,260 

134,276,000 

TOTALS 

258 

31,516 

$155,111,000 

Terre Haute, Ind. 

Terre Haute 
113 

8,550 

2,373 

$ 56,427,000 

Crawfordsville, Ind. 

28 

10,373,000 

Danville, Ill. 

77 

4,681 

22,421,000 

TOTALS 

218 

15,604 

$ 89,221,000 


Sources: 

1 Table I. 

2 U. S. Census of Manufacturers: 1947, Table 2 of Bulletins MC112, 
MC113 and MC116. 

Note: Manufacturing statistics not available for cities under 10,000. 

15050 14. The following comparison of the statistics 

presented in the preceding tables further demon¬ 
strates the vast superiority of the assignment of VHF 
Channel 10 to Logansport and Owensboro individually 
and collectively instead of to Terre Haute: 
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TABLE X 


Comparison of Business Statistics for Cities Over 2£00 
Population Within the Grade B Service Contours 



Logans¬ 

port 

Owens¬ 

boro 

Logans¬ 
port & 
Owens¬ 
boro 

Vo Increase 
Logansport & 
Terre Owensboro vs. 
Haute Terre Haute 

Retail Trade: 

Establishments 

3,93d 

3,415 

7,350 

3,545 

207.4% 

Sales (x 1,000) 

$349,178 

$276,060 

$625,238 

$278,498 

224.6% 

Wholesale Trade: 
Establishments 

396 

366 

762 

399 

191.0% 

Sales (x 1,000) 

$115,639 

$246,494 

$362,133 

$177,239 

204.3% 

Service Trades: 

Personal, Business 
and 

Repair Services: 
Establishments 1,242 

1,072 

2,314 

1,062 

217.6% 

Receipts 
(x 1,000) 

$16,242 

$15,539 

$31,781 

$13,906 

228.4% 

Manufactures: 
Establishments 

351 

258 

609 

218 

279.4% 

Total Employees $31,940 

$31,516 

$63,456 

$15,604 

406.5% 

Value added by 
manufacture 
(x 1,000) 

$150,305 

$155,111 

$305,416 

$89,221 

342.2% 


Sources: Tables VI, VII, VIII and IX. 

15. Another reason why VHF Channel 10 should be 
assigned to Logansport rather than to Terre Haute is 
that a “white area” of 6.2 square miles lying outside the 
Grade B service contours of all other assignments would 
lie within the Grade B Channel 10 service contour of 
Logansport. No such areas w’ould be created by substi¬ 
tution of a UHF channel for VHF Channel 10 at Terre 
Haute. 
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15051 Priority No. 1—“To provide at least one television 
service to aU parts of the United States 7 ’■—can 
only be realized in the Logansport and Terre Haute areas 
by assigning VHF Channel 10 to Logansport. 

16. In addition to providing Grade B service to a 
“white area”, the assignment of Channel 10 to Logans¬ 
port would provide a second service to a “gray area” of 
266 square miles, thereby satisfying the requirements of 
Priority No. 3— “To provide a choice of at least two tele¬ 
vision services to all parts of the United States ”. The 
assignment of Channel 10 to Owensboro and Logansport 
would remove a second service from only 117 square 
miles in the Terre Haute area. The increase in areas 
which would recieve a second service under the WSAL- 
WVJS counter-proposal represents an increase of 127.3% 
over the Commission’s proposal. 

17. As previously stated, there is every reason to be¬ 
lieve that the VHF channels will be fully utilized at an 
early date. The counter-proposal of WSAL-WVJS would 
provide the first VHF service to an area of 5,571 square 
miles within the Logansport interference-free Grade B 
service area and to 207 square miles within the Owens¬ 
boro intereference-free Grade B service area compared 
with 2,276 square miles within the corresponding Terre 
Haute service area under the Commission’s proposal. 
75.1% of the entire area within the Logansport Grade B 
service contour would receive its first VHF service com¬ 
pared to only 29.6% in the case of Terre Haute. In 
addition, areas of 486.7 square miles within the Logans¬ 
port and 6,240 square miles wdthin the Owensboro inter¬ 
ference-free Grade B service contours would gain their 
second VHF service compared to only 3,664 square miles 
within the corresponding Terre Haute contours. Once 
again the superiority of the WSAL-WVJS counter-pro¬ 
posal is clearly evident. 
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IS, Still another reason justifies the assignment of a 
VHF channel to Owensboro. As stated in the attached 
engineering statement, a VHF station would render 
15052 a much more satisfactory service than would a 
UHF station in the rugged areas around Owens¬ 
boro. 

19. Section 307(b) of the Communications Act of 1934, 
as Amended requires the Commission to 

. . . make such distribution of licenses, frequencies, 
hours of operation, and of power among the several 
states and communities so as to provide a fair, efficient, 
and equitable distribution of radio service to each of the 
same.” (underscoring supplied) 

The WSAL-WVJS proposal would provide that Channel 
10 would be used twice instead of but once in the Indiana- 
Kentucky area, and would provide two VHF services to 
two communities in two states instead of one VHF service 
to one communitv in one state. The areas within the 
Grade A and B service contours on Channel 10 in the 
areas would be as follows: 

TABLE XI 

Utilization of Channel 10 

Service Contours 
Grade A Grade B 

FCC Proposal . 3,217 sq. mi. 7,698 sq. mi. 

WSAL-WVJS Counter-proposal 6,434 sq. mi. 15,053 sq. mi. 5 


5 The area within the Logansport Channel 10 Grade B service 
contour would be reduced by approximately 9 square miles (0.117% 
of remaining area) because of proposed cochannel assignment at 
Milwaukee, Wisconsin. Any reduction of the Grade B service con¬ 
tour of a Milwaukee station would fall in Lake Michigan. 
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It is respectfully submitted that Section 307(b) of the 
Act can only be satisfied by assignment of Cha/rmel 10 
to both Logcmsport, Indiana, and Owensboro, Kentucky. 

20. The WSAL-WVJS counter-proposal to assign VHF 
channel 10 to both Logansport and Owensboro fully com¬ 
plies with all of the principles and requirements of Ap¬ 
pendices A and B of the Third Notice with but one very 
minor exception; namely, the distance between the cities 
of Logansport and Milwaukee, Wisconsin, to which the 
Commission has proposed to assign Channel 10 is 178 
miles instead of the 180 miles proposed in Ap- 
15053 pendices A and B. The 170 mile transmitter- 
transmitter minimum separation proposed in Ap¬ 
pendices A and B of the Third Notice would be fully 
satisfied under all foreseeable conditions. Any practical 
location of transmitters within 15 miles of Logansport 
and Milwaukee would still make it possible to maintain 
the minimum mileage separations between transmitters. 
In the case of Logansport, the only community within 
15 miles is Peru, Indiana, which is east of Logansport 
and farther from Milwaukee. In the case of Milwaukee, 
the closest city of substantial size to the south of Mil¬ 
waukee and in the direction of Logansport is Racine, 
Wisconsin, approximately 22 miles from Milwaukee. The 
only communities within 15 miles of Milwaukee in that 
direction are within Milwaukee County and -within the 
Milwaukee Metropolitan Area. 6 In addition, the location 
of General Mitchell Airport, the principal airport for 
Milwaukee, approximately 5 miles south of the center of 
the city, makes it impossible to locate a 500 foot antenna 
in that area. In view of these facts, it is apparent that 
the proposed 180 mile cochannel city to city minimum 
separation should not be rigidly applied to prevent the 
assignment of Channel 10 to Logansport. 

• • • • 

« Bureau of the Census, 1950 Census of Population, Preliminary 
Count, November 5, 1950, Series PC-3, No. 3. 
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15063 Conclusions 

42. WSAL and WVJS submit that they have over¬ 
whelmingly demonstrated that the mandate of Section 
307(b) of the Communications Act of 1934, as Amended, 
requires that VHF Channel 10 be assigned to both Lo- 
gansport, Ind., and Owensboro, Ky. Should the re¬ 
quested assignment be made, both parties intend to pro¬ 
ceed immediately with the preparation and filing of ap¬ 
propriate applications. 

Respectfully submitted, 

LOGANSPORT BROADCASTING CORP. 

BINGHAM, COLLINS, PORTER 
& KISTLER 
921 Tower Building 
Washington 5, D. C. 

By: /s/ Robert M. Booth, Jr. 

Robert M. Booth, Jr. 
Assistant Secretary 
OWENSBORO ON THE AIR, INC. 

LOUCKS, ZIAS, YOUNG & JANSKY 
1317 F Street, N. W. 

Washington 4, D. C. 

By: /s/ Verne R. Young 
Verne R. Young 

September 10, 1951. 

15064 Affidavit 
DISTRICT OF COLUMBIA ) 

) ss 

CITY OF WASHINGTON ) 

Robert M. Booth, Jr., being duly sworn, deposes and 
says that he is a stockholder, director and the Assistant 
Secretary of Logansport Broadcasting Corp., that he has 
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been authorized to prepare and submit the attached writ¬ 
ten presentation, that the facts and statements set forth 
in the attached written presentation of Logansport Broad¬ 
casting Corp. and Owensboro On The Air, Inc., were ob¬ 
tained from the sources indicated and, except for the 
facts set forth in paragraphs 6 and 7, are true and cor¬ 
rect to the best of his knowledge and belief and as to 
such facts and statements made on belief, he believes 
them to be true. 

/s/ Robert M. Booth, Jr. 

Robert M. Booth, Jr. 

Subscribed and sworn to before me this 10th day of 
September 1951. 

/s/ Charlotte D. Kimball 
Charlotte D. Kimball 
Notary Public, D. C. 

SEAL 

My commission expires August 15, 1953. 

15065 STATE OF INDIANA ) 

) SS. 

COUNTY OF CASS ) 

Glenn L. Miller, being duly sworn deposes and says: 
That he is the Secretary, Treasurer, a Director and 
Stockholder of Logansport Broadcasting Corp., licensee 
of Station WSAL, Logansport, Indiana, that he is a resi¬ 
dent of Logansport, Indiana, and that the following de¬ 
scription of Logansport is true of his own personal 
knowledge except as to the facts which are stated on in¬ 
formation and belief, and as to those he believes them 
to be true. 

Logansport, the county seat of Cass County, is located 
in North Central Indiana, approximately 70 miles north 
of Indianapolis, 70 miles west of Fort Wayne, 70 miles 
south of South Bend, and 100 miles southeast of Chicago. 
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Logansport has a population of 21,033, according to the 
1950 U. S. Census, is served by the Wabash and Pennsyl¬ 
vania Railroads, two banks, one building and loan associ¬ 
ation, one federal savings and loan association, thirty-five 
Protestant churches and three Catholic churches, one pub¬ 
lic high school, two junior high schools, nine public and 
four parochial grade schools, two hospitals and a public 
library. Major industries located in Logansport include 
Alpha Industries, Inc., manufacturers of automotive re¬ 
placement parts and aircraft landing gear and engine 
parts, General Tire and Rubber Company, H. W. Gossard 
Company, manufacturer of women’s foundation garments, 
Logan Machine Company, Inc., manufacturer of machine 
tool accessories, air and hydraulic devices, Logansport 
Spring Company, Muehlhausen Spring Company, R-B-M 
Manufacturing Company, manufacturer of electrical de¬ 
vices including relays, switches, resistors, etc., and the 
Pennsylvania Railroad shops. Logansport State Hospital, 
a state supported mental hospital, is located just 
15066 outside the city. One daily morning, one daily 
afternoon, and one Sunday newspapers are pub¬ 
lished in Logansport. WSAL, affiliated with the Mutual 
Broadcasting System, is the only broadcasting station in 
the city. Logansport is the cultural and trading center 
for a rich, heavily populated agricultural area. 

/s/ Glenn L. Miller 
Glenn L. Miller 

Sworn to and subscribed to before me this 7th day of 
September, 1951. 

/s/ Barbara J. Schirm 
Notary Public 

(SEAL) 

My commission expires June 4, 1954. 
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15067 COPY 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Matters of ) 

) 

Amendment of Section 3,606 of the ) Docket Nos. 8736, 
Commission’s Rules and Regulations, )S975, 8976 and 9175 
et al ) 

) 


Affidavit 

Malcolm Greep, being first duly sworn, deposes and 
says: 

1. That he is Vice President, General Manager and a 
Stockholder of Owensboro On The Air, Inc., and has been 
a resident of Owensboro, Kentucky for 30 years. 

2. Owensboro, the county seat of Daviess County, is 
located on the northern boundary of Kentucky on the 
Ohio River, approximately 30 miles east of Evansville, 
Indiana, and 78 miles west southwest of Louisville, Ken¬ 
tucky. The road mileages to Evansville and Louisville 
are substantially greater because the roads largely follow 
the valley of the Ohio River which is quite winding 
throughout the area. The terrain to the north across 
the Ohio River into Indiana and to the south is fairly 
rugged which is one of the reasons WYJS requests that 
a VHF television channel be assigned to Owensboro. 

3. According to the 1950 Census, the population of 
Owensboro was 33,983, an increase of 12.4% over 1940. 
This figures does not include a good many subdivisions 
and certain environs which actually constitute a part of 
the city, but are not included in its corporate limits. It 
can safely be estimated that an additional 10,000 people 
live within these areas. Owensboro is located on the 
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Ohio River with river barge and railroad service, the 
hub of 9 Indiana-Kentucky highways, with bus and truck 
service by major companies. It has a municipal airport 
served by Eastern Airlines. 

4. According to information compiled by the Owens¬ 
boro Chamber of Commerce, Owensboro has 20 elemen¬ 
tary schools, 4 high schools, 2 parochial high schools and 

2 fully accredited colleges, including Kentucky Wesleyan 
College. Owensboro has 2 new* hospitals, 24 churches, 

3 banks and 8 loan companies. It has several hundred 
thriving industries, such as, tube and lamp manufacturers, 
including the General Electric Company plant, which 
manufactures receiving and transmitting tubes and em¬ 
ploys 5200 people and the Westinghouse plant, which 
manufactures electric light bulbs. There are three major 
distilleries in Owensboro, the Glenmore Distillery, the 
Flieschman Distillery and the Medley Brothers Distillery. 
There are numerous furniture, chair and cabinet manufac¬ 
turing plants in Owensboro, including the Murphy Chair 
Company and the Mur-Mil Chair and Cabinet plant. 
There are tool and machinery manufacturing plants, farm 
equipment plants including Owensboro Ditcher and 
Grader Co. and Owensboro Forging Plant and the Owrens- 
boro Foundry. Also the Anglo-American Mill Co. 
Owensboro has several packing houses, the largest of 
which is Field Packing Co. w'hich produces the well known 
Chesterfield Meat Products w'hich are distributed gener¬ 
ally throughout this area. Numerous grain and 

15068 milling companies and extensive produce and can¬ 
ning factories. Owensboro is the center of one of 
the greatest tobacco producing areas of the country and 
is the location of a multitude of tobacco processing plants 
including an American Tobacco Company plant and has 
numerous tobacco loose leaf sales floors, one of w’hich is 
reputedly the largest in the world. Owensboro is the 
focal and shipping point for operations of an extensive 
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coal and strip mining industry and is headquarters of 
activities in the tri-state oil field which is the sixth largest 
oil producing district in America. A new multi-million 
dollar steel mill and a large shutter plant are now under 
construction. 

5. A Municipal Sportscenter and Auditorium is located 
in Owensboro and seats 7200 people. 

6. According to information from the Owensboro 
Chamber of Commerce, the Owensboro payroll amounted 
to $4S,000,000.00 in 1950 and is expected to approximate 
$50,000,000.00 in 1951. This same source quotes the farm 
bureau as establishing the agricultural income of the im¬ 
mediate vicinity as approximately the same amount. 
The Owensboro Chamber of Commerce quotes the ap¬ 
proximate retail sales in Owensboro proper for 1950 at 
$290,000,000.00 to $295,000,000.00. This does not include 
territory outside of Owensboro. 

7. That the foregoing statements are true and correct 
of his own knowledge, except such statements as are on 
information and belief and as to such statements, he be¬ 
lieves them to be true. 

(Signed) Malcolm Greep 
Malcolm Greep 

Subscribed and sworn to before me this 7th day of 
September, 1951. 

(Signed) Irene May 

Notary Public 

(SEAL) 

My commission expires December 20, 1952. 




100 


15070 Engineering Statement 

on Behalf of 

Logansport Broadcasting Cory, 
and 

Owenshoro-on-the-Air , Inc. 
in Support of 

Comments on Proposed Television Allocation Plan 

Docket 8736 et al 

The Federal Communications Commission in its Third 
Notice of Proposed Rule Making (FCC 51-244) proposed 
by Appendix C attached thereto that UHF Channel 51 
be assigned to Logansport, Indiana and that UHF Chan¬ 
nel 14 be assigned to Owensboro, Kentucky. No VHF 
assignments were specified for either city. 

By a counter-proposal filed May 7, 1951, it was pro¬ 
posed jointly by the Logansport Broadcasting Corp. and 
Owensboro-On-The-Air, Inc., that VHF Channel 10 be 
allocated to Logansport and Owensboro in lieu of the 
allocation of Channel 10 to Terre Haute, Indiana, as pro¬ 
posed by the Third Notice. It was additionally suggested 
that UHF Channel 34 be added to the Terre Haute allo¬ 
cations. Since this latter proposal was made, it has been 
found that it violates the city-to-city co-channel spacing 
with a Channel 34 assignment to Carbondale, Illinois 
since the distance between Terre Haute and Carbondale 
is only 155 miles instead of 165 miles as provided in the 
proposed standards. Since, as has been proposed by oth¬ 
ers (see counter-proposals of L. B. Wilson, Inc., The 
Wm. H. Block Co. and WIBC, Inc.), there are a number 
of other channels which can be assigned to Terre Haute 
without conflict, these may be substituted for Channel 34. 
The deletion of Channel 10 from Terre Haute would still 
leave two proposed UHF assignments in that city. 

15071 The assignment of Channel 10 to Logansport/ 
Owensboro and its deletion from Terre Haute 


would result in the following mileage separations from 
the nearest co-channel and adjacent channel assignments 
under the allocation proposed in FCC 51-244. 

Co-Channel Adjacent Channel 

City _ Channel City _ Diet. _ City _ Dist. 

Logansport 10 Milwaukee, Wis. 178 Chicago, Illinois 100 

Owensboro 10 Knoxville, Tenn. 215 Louisville, Ky 81 

It should be noted that Logansport, Indiana and Owens¬ 
boro, Kentucky are separated bv a distance of 210 miles 
and that Channel 10 may, therefore, be assigned to both 
cities without violation of any of the separation require¬ 
ments of the proposed standards. 

From the above table it is apparent that the Logans¬ 
port allocation lacks meeting the city-to-city mileage sepa¬ 
ration proposed by the FCC in Appendix A of FCC 
51-244 by two miles. Assuming the transmitters to be 
located in the center of Logansport and Milwaukee, there 
would be interference to an area of 9.0 square miles of 
the Logansport station if both stations operated with 
maximum power (23 db) and with antennas 500' above 
average elevation. This area is 0.11% of the remaining 
area. Any interference from Logansport to Milwaukee 
Grade B service would fall in Lake Michigan. The pro¬ 
posed standards provide for a minimum transmitter-to- 
transmitter separation of 170 miles. Obviously the Lo¬ 
gansport assignment can comply with this requirement, 
especially in view of the fact that because of the location 
of the Milwaukee airport (General Mitchell Airport) 
south of Milwaukee, any 500' towers in the Milwaukee 
area would be located north of Milwaukee rather than 
south. 

15072 There is attached as Figure 1 a map showing the 
Grade A and Grade B service contours as defined 
by Appendix A of FCC 51-244 for the proposed Logans- 
port/Owensboro allocation of Channel 10 and the same 
contours for the FCC allocation of Channel 10 to Terre 


102 


Haute. The contours assume operation from a site at 
or near the center of the city; 500' antenna height above 
average terrain; and 200 kw (23 db) power for each. 
The distances to the contours were taken from Figure 2 
of Appendix V of FCC 51-244. 

The interference-free areas within the contours on 
Figure 1 were measured by planimeter. The populations 
within the interference-free areas were determined by 
transferring the contours to maps of the area showing 
Minor Civil Census Divisions and by application of the 
1940 Census. The following table is a summary of inter¬ 
ference-free areas and populations for the contours shown 
on Figure 1. 

Grade A Grade B 

Area Population Area Population 

Terre Haute, Channel 10 3,217 243,175 7,698 490,424 

Logansport, Channel 10 3,217 200,479 7,689 496,385 

Owensboro, Channel 10 3,217 308,004 7,364 512,526 

Total Use of Channel 10 by 

Logansport and Owensboro 6,434 508,483 15,053 1,008,911 

9 "c Logansport plus Owensboro 

vs. Terre Haute 2009c 209% 195.5% 206% 

A study of Figure 1 shows that Logansport and Owens¬ 
boro are more centrally located than Terre Haute with 
respect to surrounding cities. There is tabulated below 
those cities of 10,000 or more within the Grade B service 
area of the respective proposals for Channel 10 using 
the 1950 Census. 
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15073 Cities Over 10,000 Population Within Grade B 

Service Contours 

(Population from 1950 Census) 

Logansport 

Kokomo, Ind. 38,600 

Lafayette, Ind. 35,508 

Marion, Ind. 30,059 

Logansport, Ind. 20,933 

Huntington, Ind. 15,033 

Frankfort, Ind. 14,933 

Peru, Ind. 13,281 

W. Lafayette, Ind. 11,821 

Elwood, Ind. 11,350 

Wabash, Ind. 10,594 


Total.-.202,112 

Owensboro 

Owensboro, Ky. . 33,983 

Henderson, Ky. 16,760 

Madisonville, Ky. 11,136 

Evansville, Ind. ..109,869 


Total.171,748 

Terre Hcvute 

Terre Haute, Ind. 64,047 

Crawfordsville, Ind. 12,804 

Danville, HI. 37,892 


Total.114,743 

Total Logansport and Owensboro.. 373,860 persons 
Total Terre Haute . 114,743 


Increase _ 259,117 

Percent over Terre Haute: 

Logansport - 176.1% 

Owensboro_ 149.7% 


Logansport and Owensboro_ 325.8% 
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A similar extension to cities and towns of 2,500 to 
10,000 within the Grade B contours shows the following: 

Cities Between 2J500 and 10,000 Population Within Grade 
B Service Contours (Population from 1950 Census) 

Logansport 

Lebanon, Ind. 7,619 

Plymouth, Ind. 6,707 

Warsaw, Ind. 6,589 

Tipton, Ind. 5,632 

Alexandria, Ind. 5,139 

Rochester, Ind. 4,664 

Rensselaer, Ind. 4,085 

N. Manchester, Ind. 3,975 

Gas City, Ind. 3,750 

Monticello, Ind. 3,460 

Knox, Ind. 3,009 

Faimount, Ind. 2,643 

Delphi, Ind. 2,510 


Total. 59,780 

Owensboro 

Central City, Ky. 4,037 

Providence, Ky. 3,884 

Morganfield, Ky... 3,233 

Earlington, Ky. 2,762 

Princeton, Ind__ 7,636 

Mount Vernon, Ind. 6,148 

Tell City, Ind. _ 5,768 

Jasper, Ind. 5,213 

Boonville, Ind. 5,099 

Huntingburg, Ind.... 4,057 

Oakland City, Ind.... 3,535 


Total. 51,372 
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Terre Haute 


Brazil, Ind.:_ 8,426 

Greencastle, Ind. 6,856 

Clinton, Ind. 6,576 

Linton, Ind. 5,951 

Sullivan, Ind. 5,430 

Bicknell, Ind. 4,565 

West Terre Haute . 3,356 

Jasonville, Ind. 2,931 

Paris, Ind._ 9,794 

Charleston, HI. 9,146 

Robinson, Ill. 6,405 

Georgetown, Ill. 3,305 

Westville, HI. 3,199 

Marshall, HI. 2,980 

Casey, Ill. 2,727 


Total_ 81,647 

Total Logansport and Owensboro.111,152 

Total Terre Haute . 81,647 


Increase . 29,505 


15074 Summarizing the total of all cities and towns of 
2,500 or over within the Grade B contours shows: 


Population m Cities Over 2£00 Persons 
Within Grade B Service Contours 

Population % of Terre Haute 

Total Logansport _ 261,892 133.3% 

Total Owensboro . 223,120 113.6% 


Total Logansport and 

Owensboro _ 485,012 246.9% 

Terre Haute _ 196,390 


Increase _ 288,622 

It is apparent that the Logansport/Owensboro proposal 
would provide a VHF television service to more people 
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and more area than the FCC proposal to assign Channel 
10 to Terre Haute. 

It should be noted that a VHF channel in the Owens¬ 
boro area will provide better service to the area than 
UHF because of the rugged terrain in the area. There 
is ample testimony in the record concerning the inade¬ 
quate coverage of UHF in areas of rough terrain. 

There is attached as Figure 2 a map showing the Grade 
B Contours of other television assignments of the FCC 
allocation plan which serve the area within the Grade B 
contours of the Channel 10 station in Terre Haute or 
Logansport and Owensboro. This map shows that if 
Channel 10 were assigned to Logansport and Owensboro 
in place of Terre Haute, there would be an area of 6.2 
square miles which would receive its first TV service 
from any source from the assignment of Channel 10 in 
Logansport; that there is an area of 266 square miles 
which would receive its second TV service; that two cities 
would receive their second TV station assignment; and 
that an area of 50 square miles would lose its second TV 
service. 

15075 There is attached as Figure 3 a map showing 
only the VHF service available to the areas within 
the Grade B service area of the Terre Haute or Logans¬ 
port or Owensboro assignments. A study of Figure 3 
shows that if Channel 10 were assigned to Logansport 
and Owensboro in place of Terre Haute that an area of 
5,750 square miles would receive its first VHF TV service 
and that an area of 2,276 square miles would lose its 
only VHF service. This map also shows that an area of 
6,700 square miles would receive its second VHF TV 
service and that an area of 3,664 square miles would lose 
its second VHF TV service. Two cities, namely Logans¬ 
port and Owensboro, would receive their first VHF TV 
station and one city, Terre Haute, would lose its only 
VHF TV station. 
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15079 


• * * • 

Affidavit 


City of Washington ) 

) ss: 

District of Columbia ) 


Millard M. Garrison, being duly sworn, states: 

That he is an experienced and qualified radio engineer^ 
with offices at 1519 Connecticut Avenue, Washington, 
D. C. and that his qualifications are a matter of record 
with the Federal Communications Commission; 

That he has been retained by the Logansport Broad¬ 
casting Corp. and Chvensboro-On-The-Air, Inc., to prepare 
written comments to support a previous proposal to pro¬ 
vide a VHF television allocation to Logansport and 
Owensboro; 

That the above statements and all statements made in 
the attached Engineering Statement are true of his own 
knowledge or belief, and as to such statements made on 
belief, he believes them to be true. 

/s/ Millard M. Garrison 

Millard M. Garrison, Affiant 

Subscribed and sworn to before me this 7th day of 
September 1951. 

/s/ Lucile Finley 

Notarv Public 

. • My commission expires May 31, 1956. 
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15331 Before the 

FEDERAL COMMUNICATIONS COMMISSION 


In the Matters of ) 

) 

Amendment of Section 3606 of the ) 
Commission’s Rules and Regulations ) 

) 

Amendment of the Commission’s ) 
Rules, Regulations, and Engineering ) 
Standards Concerning the Television ) 
Broadcast Service ) 

) 

Utilization of Frequencies in the ) 
Band 470 to S90 Mcs. for Television ) 
Broadcasting ) 


Docket Nos. 8736 
and 8975 


Docket No. 9175 


Docket No. 8976 


Brief in Support of Counter-Proposals 

Comes Now Logansport Broadcasting Corp., licensee 
of Station 1VSAL, Logansport, Indiana and Owensboro 
On-The-Air, Inc., licensee of Stations WVJS and WVJS- 
FM, Owensboro, Kentucky, and respectfully submit their 
brief in support of their counter-proposals and support¬ 
ing evidence which requested that Channel 10 be assigned 
to both Logansport and Owensboro. 

1. The assignment of YHF Channel 10 to Logansport, 
Indiana, and Owensboro, Kentucky, as proposed by WSAL 
and WVJS, instead of the assignment of that channel to 
Terre Haute, Indiana, as proposed by the Commission, 
will provide the fairest, most efficient, and equitable dis¬ 
tribution of television broadcast facilities as required by 
Section 307(b) of the Communications Act of 1934, as 
Amended, as will be demonstrated fully below. 

2. Although the WSAL-WVJS counter-proposal con¬ 
flicts with a number of other counter-proposals, the basic 
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conflict is between their proposal to assign Channel 10 
to the two cities of Logansport and Owensboro instead 
of only to Terre Haute. 

• • • • 


15332 Logansport-Owensboro vs. Terre Haute 

3. The WSAL-WVJS counter-proposal to assign Chan¬ 
nel 10 to both Logansport and Owensboro instead of to 
Terre Haute must be preferred for the following reasons: 

(a) Channel 10 will be assigned to two cities in two 
states rather than to only one city in a single state, 
thereby satisfying the mandate of Section 307(b) of the 
Act 

(b) The assignment of Channel 10 to Logansport will 
provide the first Grade B television service to a “ white 
area” lying outside the Grade B iso-service contours of 
all other proposed assignments, thereby satisfying Prior¬ 
ity No. 1 (WSAL-WVJS Engineering Statement 

15333 filed September 10, 1951, Page 5). There is no 
evidence that the assignment of Channel 10 to 

Terre Haute would satisfy that priority. 

(c) The assignment of Channel 10 to Logansport will 
provide a second television service to an area of 266 
square miles as compared to 50 square miles in the case 
of Terre Haute, thereby more completely satisfying 
Priority No. 3 (WSAL-WVJS Engineering Statement, 
Page 5). 

(d) The assignment of Channel 10 to Logansport and 
Owensboro will provide Grade A service to an area of 
6,434 square miles within which 508,483 persons reside 
compared to 3,217 square miles and 243,175 persons in 
the case of Terre Haute, representing increases of 100% 
and 109% respectively (WSAL-WVJS Engineering State¬ 
ment, Page 3). 



110 


(e) The assignment of Channel 10 to Logansport and 
Owensboro will provide Grade B service to an area of 
15,033 square miles within which 1,008,911 persons reside 
compared to 7,698 square miles and 490,424 persons in 
the case of Terre Haute, representing increases of 95.5% 
and 106% respectively. (WSAL-W VJS Engineering 
Statement, Page 3). 

15334 (f) Fourteen cities having populations in excess 

of 10,000 persons lie within the Logansport and 
Owensboro Grade B contours compared to only three 
such cities within the corresponding Terre Haute contour 
(WSAL-WVJS Engineering Statement, Page 4). 

(g) The assignment of Channel 10 to Logansport and 
Owensboro will provide the first YHF Grade B television 
service to an area of 5,750 square miles compared to 2,276 
square miles in the case of Terre Haute (WSAL-WVJS 
Engineering Statement, Page 6). 

(h) The assignment of Channel 10 to Logansport and 
Owensboro will provide the second VHF Grade B service 
to an area of 6,700 square miles compared to 3,664 square 
miles in the case of Terre Haute (WSAL-WVJS Engi¬ 
neering Statement, Page 6). 

(i) The economic data contained in Tables V to X, in¬ 
clusive, of the WSAL-WVJS evidence filed September 10, 
1951, clearly proves the superiority of the VTSAL-WVJS 
counter-proposal. 

I _ 

(j) The assignment of Channel 10 to Logansport and 
Chvensboro will provide the second television assignment 
to each city, thereby satisfying Priority No. 4. 

• • • • 
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Conclusions 


15. It is respectfully submitted that WSAL-WVJS 
have conclusively demonstrated that assignment of Chan¬ 
nel 10 to both Logansport, Indiana, and Owensboro, Ken¬ 
tucky, is required by the mandate of Section 307(b) of 
the Communications Act. Should the Commission reduce 
or eliminate the minimum city-to-city co-channel separa¬ 
tion requirement and reduce the minimum transmitter-to- 
transmitter co-channel separation requirement, an even 
more efficient use of channel 10 may be achieved by 
assigning Channel 10 to Logansport, Owensboro, and to 
the Lansing, Michigan, area, thereby providing three 
assignments to three communities in three states instead 
of only one assignment to one community in one state. 

Respectfully submitted, 

LOGANSPORT BROADCASTING CORP. 

By /s/ Robert M. Booth, Jr. 

Robert M. Booth, Jr. 

BINGHAM, COLLINS, PORTER 
& KISTLER 
921 Tower Building 
Washington 5, D. C. 

OWENSBORO ON-THE-AIR, INC. 

By /s/ Verne R. Young 
Verne R. Young 

LOUCKS, ZIAS, YOUNG 
& JANSKY 
1317 F Street, N. W. 

Washington 4, D. C. 


October 15, 1951 
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FCC 52-294 
74219 


14186 


Before the 


In the Matters of ) 

) 

Amendment of Section 3.606 of the ) Docket Nos. 8736 
Commission's Rules and Regulations. ) and 8975 

) 

Amendment of the Commission’s ) 

Rules, Regulations and Engineering ) n Q17 - 

Standards Concerning the Television ) " * y 0 

Broadcast Service ) 

) 

I tilization of Frequencies in the ) 

Band 470 to S90 Mcs. for Television ) Docket No. 8976 
Broadcasting ) 


Sixth Report and Order 

By the Commission (Commissioner Bartley not par¬ 
ticipating; Commissioner Webster concurring; Commis¬ 
sioner Hennock concurring in part and dissenting in 
part; and Commissioner Jones dissenting): 

Adopted: April 11, 1952. 

Released: April 14, 1952. 


THE PROCEEDINGS 

1. These proceedings were instituted on May 6, 1948, 
by a “Notice of Proposed Rule Making” (FCC 48-1569) 
designed to amend the Table of television channel as¬ 
signments for the United States, set out in Section 3.606 
of the Rules and Regulations of this Commission. During 
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the hearing held by the Commission pursuant to this 
Notice, evidence was introduced which indicated the neces¬ 
sity for a revision of the Commission’s Rules, Regulations 
and Standards with respect to the technical phases of the 
television broadcast service. 

• • • • 

14187 3. The current phase of the television proceed¬ 

ing was initiated on July 11, 1949, by the issuance 
of the Commission’s “Notice of Further Proposed Rule 
Making” (FCC 49-948). Attached to this Notice were four 
appendices: Appendix A set forth the Commission’s pro¬ 
posals to amend its television Rules, Regulations and 
Engineering Standards: Appendix B set forth the meth¬ 
ods and assumptions upon which the Commission’s figures 
and values specified in Appendix A were based; Appendix 
C contained the Commission’s proposed revision of its 
Table of television channel assignments throughout the 
United States and the Territories; and Appendix D con¬ 
tained illustrative assignments for Canada, Mexico and 
Cuba indicating the manner in which it might be neces¬ 
sary to take into account the use of channels by these 
countries. 

4. In September 1949, the Commission began its hear¬ 
ings on the color television issues in this proceeding and 
its First and Second Color Reports were issued on Sep¬ 
tember 1, 1950 and October 11, 1950, respectively (FCC 
50-1064 and FCC 50-1224). 

5. Subsequently, on October 16, 1950, the Commission 
began hearing the testimony of interested parties who 
had filed comments concerning the general issues set forth 
in Appendices A and B of the Notice of July 11, 1949. 
These extensive hearings continued until January 31, 
1951, when the Commission recessed in order to study the 
record and determine whether it should proceed with the 
hearings on Appendices C and D in the light of the evi¬ 
dence adduced on the general issues. 
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6. On March 22, 1951, the Commission issued its “Third 
Notice of Further Proposed Rule Making” (FCC 51-244). 1 
In Appendices A and B of the Third Notice, the Com¬ 
mission set forth its conclusions based on the hearing 
record developed with respect to the general issues. The 
Commission at the same time afforded interested parties 
the opportunity to object to the conclusions in Appendices 
A and B by filing statements of objections. 

141SS 7. Appendices C and D of the Third Notice con¬ 

tained a new proposed Table of television channel 
assignments for the United States and the Territories 
and new illustrative assignments for Canada and Mexico. 
Pursuant to paragraph 12 of this Notice, parties were 
permitted to file comments and oppositions to such com¬ 
ments as might be filed by other persons with respect to 
the proposals in Appendices C and D. 

8. On June 21, 1951, the Commission issued its “Third 
Report” (FCC 51-640) in the above entitled proceedings. 
In this Report, the Commission decided that it could not, 
at that time, take action to effect a partial lifting of the 
“freeze”. On July 12, 1951, the Commission issued its 
“Fourth Report and Order” (FCC 51-693) which allo¬ 
cated to television broadcasting the frequency band 470- 
500 Mcs. On July 25, 1951, the Commission adopted its 
“Fifth Report and Order” (FCC 51-752) amending its 
“freeze order” to permit consideration on a case-to-case 
basis of applications by existing licensees and permittees 
for special temporary authority to increase power within 
certain defined limits. 

9. On July 25, 1951, the Commission issued an Order 
(FCC 51-739) cancelling the oral hearings which were 
scheduled to take place pursuant to the Third Notice. 2 

1 Hereinafter referred to as the “Third Notice”. 

2 The procedural steps leading to the cancellation of the oral 
hearings are described in the Order of July 25, 1951 (FCC 51- 
739). 


This Order provided all parties with an opportunity to 
file sworn statements or exhibits fully setting out their 
position in support of the pleadings they had filed In 
addition, parties were permitted to submit sworn state¬ 
ments or exhibits directed against statements or exhibits 
offered by other parties and to file briefs with respect 
to any matter of fact or law raised by the evidence. The 
Commission also provided for oral presentations in addi¬ 
tion to the submission of sworn statements or exhibits 
with respect to any issue which in the Commission’s judg¬ 
ment could not be satisfactorily considered and disposed 
of without oral presentation. 

10. The Order of July 25, 1951, also provided: 

“In view of the fact that the issues raised by Appen¬ 
dices A and B of the Third Notice of Further Proposed 
Rule Making (FCC 51-244) are interrelated with those 
raised by the issued to be determined in the remaining 
portion of these proceedings, and in order to permit 
parties to make a full presentation of their cases, 
14189 the Commission has decided not to finalize Appen¬ 
dices A and B at this time. However, sworn state¬ 
ments or exhibits filed pursuant to paragraph 5 above 
must be consistent with Appendices A and B, with the 
following express exception: If a comment or opposition 
with respect to Appendices C and D of the Third Notice 
deviates from Appendices A and B, a sworn statement 
or exhibit inconsistent with Appendices A and B may be 
filed pursuant to paragraph 5 above if such statement or 
exhibit is inconsistent with Appendices A and B only to 
the extent that the comment or opposition is inconsistent 
with Appendices A and B.” 

11. Upon consideration of the entire record in this 
proceeding, the Commission is now- in a position to issue 
a final Report with respect to the matters covered by 
Appendices A, B, C, and D of the Third Notice. 
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14190 General Considerations Supporting the Adop¬ 
tion of a Table of Assignments for the 
Television Service 

12. Toward the close of the War in 1945, when it 
appeared that the emergence of television as a regular 
broadcasting service was imminent, the Commission con¬ 
ducted a rule making proceeding (Docket 6780) resulting 
in the adoption of the existing television Rules and Stand¬ 
ards, including the present Table of Assignments. 3 This 
earlier Table which employs YHF frequencies only, has 
served as a framework for the growth thus far of the 
television service. It has been urged in this proceeding 
that as a matter of policy 4 we should abandon the con¬ 
cept of a nationwide table of channel assignments and 
permit applicants from any community to apply for the 
use of any channels provided certain general engineer¬ 
ing criteria were met. Upon careful consideration of the 
record in this proceeding we are convinced that the public 
interest requires our continued adherence to the concept 
of a table of channel assignments as the most effective 
method for assuring a fair distribution of television 
service throughout this country. 

13. The Communications Act of 1934, among other 
things, establishes as a responsibility of the Commission 
the “making available to all people of the United States, 
an efficient, nationwide, radio service,” (Section 1), and 
the effectuation of the distribution of radio facilities in 
such a manner that the result is fair, efficient and equitable 
and otherwise in the public interest from the standpoint 


3 In FM also the Commission decided that the optimum distri¬ 
bution of stations could best be accomplished by a Table of 
Assignments. 

4 The Commission has already determined in its Memorandum 
Opinion of July 13, 1951 (FCC 51-709) that it has legal authority 
to prescribe such a Table of Assignments as part of its Rules. 
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of the listening and viewing public of the United States 
(Sections 303 and 307b). Our conclusion that these stand¬ 
ards can best be achieved by the adoption of a Table of 
Assignments is based upon three compelling considera¬ 
tions: A Table of Assignments makes for the most 
efficient technical use of the relatively limited number of 
channels available for the television service. It protects 
the interest of the public residing in smaller cities and 
rural areas more adequately than any other system for 
distribution of service and affords the most effective 
mechanism for providing for non-commercial educational 
television. It permits the elimination of certain procedu¬ 
ral disadvantages in connection with the processing of 
applications which would otherwise unduly delay the over¬ 
all availability of television to the people. Each of these 
factors is discussed below. 

14191 14. One of the principal reasons for an engi¬ 

neered Table of Assignments incorporated into our 
Rules is that it permits a substantially more efficient use 
of the available spectrum. It is clear that, mathemati¬ 
cally, once a fixed station separation has been agreed 
upon, the maximum number of stations which can be 
accommodated on any given channel becomes fixed. In 
practice this theoretical maximum cannot be achieved 
since the location of cities capable of supporting such 
stations will not follow any such regular pattern of loca¬ 
tion. But an Assignment Table drawn upon an examina¬ 
tion of the country as a whole can confidently be expected 
to more closely approximate the mathematical optimum, 
than would assignment of stations based upon the fortui¬ 
tous determinations of individual applicants interested 
solely in the coverage possibilities in a particular com¬ 
munity irrespective of the effect of such assignments on 
the possibility of making assignments in other communi¬ 
ties. We are convinced that only through an engineered 
Table of Assignments can areas receiving no service or 
inadequate service be kept to a minimum. 
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15. In our opinion there is an equally significant rea¬ 
son why a Table of Assignments should be established in 
our Rules. For while the record in this proceeding 
demonstrates that the desire for broadcasting service 
from local stations, reflecting local needs and interests is 
widespread, experience has shown that many of the com¬ 
munities which cannot now support television stations but 
would eventually be able to do so, will in the absence of 
a fixed reservation of channels for their use, find that 
available frequencies have been preempted. The same is 
true with respect to the establishment of any significant 
number of non-commercial educational stations. It 
might, of course, be possible to achieve these results by 
allocating a large block of frequencies for these smaller 
cities and non-commercial educational television without 
specifying the assignment location of particular channels. 
But we are convinced that this could only be done at the 
expense of unnecessarily reducing the total number of 
channels available to meet other television needs. 

16. A further consideration compels us to adopt the 
Table. When we resume the processing of applications 
for television stations, we expect to have on file an ex¬ 
ceedingly large number of applications. We find that in 
the absence of a fixed Assignment Table it would be 
unduly complex—and perhaps impossible—to decide all 
conflicting demands among communities in individual 
licensing proceedings. Once it is recognized that these 
conflicting demands are interrelated, it becomes apparent 
that they can most satisfactorily be decided in one hear¬ 
ing. Moreover, a question is raised in view of the de¬ 
cision of the Supreme Court in Ashbacker Radio Corp. v. 
Federal Communications Commission > 326 U.S. 327, 
whether it would not be necessary as a matter of law to 
decide all these cases in one or several very large pro¬ 
ceedings. Accordingly, we find that the determina- 

14192 tion of the questions relating to the equitable dis¬ 
tribution of facilities among the cities and states 
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in one rule making proceeding such as we have here con¬ 
ducted was conducive to the best dispatch of our business, 
satisfied the ends of justice and was required in the 
public interest. 

17. It is contended that the establishment of a Table 
of Assignments such as has been adopted herein does 
not provide sufficient flexibility in the assignment of chan¬ 
nels as to enable us to recognize economic, geographic, 
population and other pertinent differences between com¬ 
munities and areas. This is in effect an argument that 
a Table of Assignments cannot possibly achieve results 
which are as much in the public interest, convenience and 
necessity, or as “fair, efficient and equitable” as the “ap¬ 
plication” or “demand” method of assigning channels. 
But it has not been in any wise demonstrated by anyone 
making this contention that the end result of the claimed 
“flexibility” for the “application” or “demand” method 
of assigning television channels throughout the country 
will be a more fair, or more equitable, or a more efficient 
assignment of television facilities throughout the country. 
Indeed, it is almost self evident that assignments made 
upon the “application” or “demand” method necessarily 
leads to results which do not adequately reflect on a 
nationwide basis significant comparative needs as well as 
differences among communities throughout the country. 
We find no merit in the contention that by the adoption 
of a Table w*e have generally or specifically disregarded 
any pertinent public interest factors. We have given 
parties a full opportunity to present comments and evi¬ 
dence wdth respect both to the basic principles and stand¬ 
ards underlying the Table and with respect to proposed 
assignments for specific communities. Particularly, where 
parties did not think our proposed assignments were fair 
or equitable, or where they felt that we have improperly 
assigned channels to individual communities, they have 
been afforded an opportunity to establish their conten¬ 
tions in this hearing. All these objections and the rele- 
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vant comments and evidence have been most carefully 
considered in connection with our decision herein. 

18. In view of the foregoing, we find that the public 
interest requires the establishment of a Table of Assign¬ 
ments such as we have adopted herein. 

• • • • 

14211 Assignment Principles 

The Basis of the Table of Assignments 

63. In proposing the Table of Assignments set out in 
the Third Notice the Commission said that it had 

. . . endeavored to meet the twofold objective set forth 
in Sections 1 and 307(b) of the Communications Act of 
1934, to provide television service, as far as possible to 
all people of the United States and to provide a fair, 
efficient and equitable distribution of television broadcast 
stations to the several states and communities. 

In attempting to carry out these objectives, the Com¬ 
mission set forth certain principles, in terms of priorities, 
underlying the Table of Assignments. 17 These principles 
were: 

Priority No. 1: To provide at least one television 
service to all parts of the United States. 

Priority No. 2: To provide each community with at 
least one television broadcast station. 

Priority No. 3: To provide a choice of at least two 
television services to all parts of the United States. 

Priority No. 4: To provide each community with at 
least two television broadcast stations. 


17 For a discussion of the legal power of the Commission to 
establish a Table of Assignments such as we are adopting here, 
see the Memorandum Opinion issued in this proceeding on July 
13, 1951 (FCC 51-709). 
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Priority No. 5: Any channels which remain unassigned 
under the foregoing priorities will be assigned to the vari¬ 
ous communities depending on the size of the population 
of each community, the geographical location of such 
community, and the number of television services avail¬ 
able to such community from television stations located 
in other communities. 

64. The Commission has reviewed the above described 
principles in the light of the comments and evidence re¬ 
ceived in this proceeding. We believe it desirable to state 
in somewhat comprehensive form the various factors un¬ 
derlying the establishment of the television Assignment 
Table. 

14212 65. At the outset it should be clearly under¬ 

stood that no single mechanical formula was uti¬ 
lized in the construction of the Table of Assignments. 
With the above priorities in mind it was necessary to 
recognize that geographic, economic, and population con¬ 
ditions vary from area to area and even within the boun¬ 
dary of a single state; the possibility of assigning chan¬ 
nels, for example, may differ as between the northern 
and southern segments or between the eastern and west¬ 
ern parts of the same state. It must be emphasized, 
therefore, that in establishing the Table of Assignments 
it is not possible to follow a mechanical and rigid appli¬ 
cation of the basic principles or what was termed the 
“priorities” in the Third Notice. 

66. In establishing a Table of Assignments we were 
faced at the outset with the significant fact that we could 
not make all assignments in the Table within the VHF. 
The intermixture problem resulting from this situation 
is discussed below. Secondly, propagation characteristics 
in the VHF are different in some respects from those in 
the UHF. Primary consideration was given to the fact 
that the VHF can effectively cover large areas, and VHF 
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was used wherever possible in larger cities since such 
cities have broad areas of common interest. To achieve 
the benefits of VHF the 12 VHF channels were distrib¬ 
uted as broadly as possible. However, conflicting inter¬ 
ests had to be adjusted. Thus, the Commission concluded 
that in order to achieve an equitable distribution of facili¬ 
ties, metropolitan centers with their large aggregations 
of people should be assigned more VHF channels than 
communities comprising fewer people. At the same 
time—and this is a basic element in the Commission’s 
assignment plan—the Commission did not believe that 
large cities should receive an undue share of the rela¬ 
tively scarce VHF channels; the Table we have adopted 
herein reflects a substantial distribution of VHF assign¬ 
ments among smaller communities and sparsely settled 
areas. 

67. The Assignment Plan for UHF channels was co¬ 
ordinated with and made complementary to the VHF 
assignment plan. The Commission has always recognized 
that even with an extensive scattering of VHF assign¬ 
ments, the 12 channels available are not sufficient to meet 
the objective of providing television service to all the 
people. With the additional UHF channels, however, the 
Commission was able to formulate an assignment plan 
that has the potentiality of fulfilling the objective of Sec¬ 
tion 1 of the Communications Act. If all the VHF and 
UHF channels are utilized, there should be few, if any, 
people of the United States residing beyond the 
14213 areas of television service. (See priorities 1 and 
3). Moreover, the Table has gone far in fulfilling 
the needs of individual communities to obtain local tele¬ 
vision outlets. It has provided at least one assignment 
to over 1250 communities (See priority 2). And it has 
attempted where possible to provide each community with 
at least two assignments. (See priority 4). 
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68. Exa m i n ation of the Table of Assignments makes 
clear, that in seeking to arrive at an equitable distribu¬ 
tion of assignments throughout the country, the Commis- * 
sion has given consideration to population as one of the 
important criteria for distribution of assignments. Thus, 
it will be seen that for the most part, the following table 
reflects generally the number of assignments made to 
cities falling within the indicated population groupings: 


1950 Population of Cities 
(Central City) 

1,000,000 and above 
250,000 -1,000,000 
50,000- 250,000 
Under 50,000 


Number of Channels 
(Total VHF and UHF) 

6 to 10 
4 to 6 
2 to 4 
1 or 2 


There are of course variations from this pattern because 
of the many factors and circumstances that had to be 
considered in connection with making a final judgment as 
to the exact number of assignments that should be made 
for any particular community. For example, considera¬ 
tion was given to the advantages of VHF channels for 
obtaining wide coverage. Also, it was considered more 
important for each of the several cities in an area to 
have at least one channel than for the largest of the 
cities to have the maximum number of channels indicated. 
And as a further example, cutting across the criterion 
of population size as a basis for the number of channels 
assigned to a particular city was the criterion of insuring 
an equitable distribution of facilities to the several states. 
Thus, the Commission has attempted to provide at least 
some VHF channels to all states even though in some 
cases an assignment might otherwise have been made to 
a large metropolitan center in an adjacent highly urban¬ 
ized state. 

• • • • 
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14228 The minimum Co-Channel Assignment Spacing 

• • • • 

14239 142. The following is a summary of the mini¬ 

mum co-channel assignment spacings provided for 
herein: 

VHF UHF 


Zone I . 170 miles 155 miles 

Zone II . 190 miles 175 miles 

Zone III. 220 miles 205 miles 


14240 Classes of Stations: Powers and Antenna 

Height 

• • • • 

14241 146. Several comments have been received relat¬ 
ing to the Commission’s proposal with respect to 

maximum power for television stations. Radio Kentucky, 
Inc., and Radio Virginia, Inc., both oppose the granting of 
further power in the VHF above the maximum presently 
provided for in the Rules. The reason for this position ap¬ 
pears to be a desire not to increase the disparity of 
coverage between the VHF and UHF. Havens and Mar¬ 
tin opposes this proposal to limit power and subscribes 
to the Commission’s proposal for an increase in existing 
power limits in the VHF. A. Earl Cullum’s comment re¬ 
fers to his testimony relating power to frequencies in 
order to obtain comparable coverage. The frequencies 
involved on Channels 7 through 13 are approximately 
three times the frequencies involved in Channels 2 
through 6, and the UHF channels allocated to television 
are approximately three times the frequencies on Chan¬ 
nels 7 through 13. Cullum contends that in both of 
these cases the maximum power for the higher channels 
should be three times that of the lower channels and that 
putting a limit of 200 kw (23 dbk) 33 on the power to 

33 As used herein “dbk” signifies power in decibels above one 
kilowatt. 





be used on Channels 7 through 13, and 14 through 83 is 
unfair to those who wish to use these channels in com¬ 
petition with assignments made on Channels 2 through 6. 
James C. McNarv filed a comment in which he stated 
that an amplifier tube with 25 kw was feasible on the 
UHF. Such a tube it was stated would provide a radi¬ 
ated power of 400 kw (26 dbk). McNary, therefore, rec¬ 
ommends that provision be made for the use, on an indi¬ 
vidual basis, of power in excess of 23 dbk on Chan- 
14242 nels 14 through 83. Pacific Video Pioneers also 
•proposes that the maximum power limitation of 
23 dbk (200 kw) on Channels 14-83 be liberalized to 
permit single stations to increase to 26 dbk (400 kw) 
on a showing that objectionable interference will not be 
caused to other assignments using 23 dbk (200 kw) at 
500 feet and to permit horizontal increases in power by 
two or more stations. On the other hand, RCA-NBC, 
and Communications Measurements Laboratories, Inc., 
support the Commission’s proposal. 

147. On the basis of the record it appears that the 
Grade B coverage of the television channels decreases as 
the frequency involved increases. Considering first the 
power relationship between Channels 2-6 and Channels 
7-13 the propagation charts in the record establish that, 
assuming operation at 500 feet and the maximum powers 
proposed in the Third Notice, the Grade A service ex¬ 
tends to 33 miles on Channels 7-13 as compared to 27 
miles on Channels 2-6. 34 However, in the case of Grade 
B service and where the only limiting factor is noise the 
service on Channels 2-6 extends 57 miles compared to 50 
miles on Channels 7-13, based on the same powers and 
antenna heights. In view of this disparity with respect 
to Grade B service there was considerable testimony in 

34 See in this connection our discussion above of the manner of 
prediction of service areas and interference. 
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the record favoring a three-fold differential in power 
between Channels 2-6 and Channels 7-13 rather than the 
powers proposed by the Commission. 

148. The arguments described above are somewhat mis¬ 
leading since the prediction of service areas is made in 
all cases on the basis of noise limitations only. Co¬ 
channel operation is, however, a substantial factor in the 
determination of the effects of permitting an increase in 
power such as is requested here by the parties. For ex¬ 
ample, at 170 mile station spacing, with maximum jjower 
as specified under the Third Xotice and 500 feet antenna 
height, the Grade B service of a station operating on 
Channels 2-6 or 7-13 would extend 41 miles and 47.5 miles, 
respectively, in the direction of a co-channel station. 
These coverages are related to the station separation and 
would be unchanged by the same increase in power of all 
stations on the same channel. However, in other direc¬ 
tions, assuming noise as the only limiting factor, such 
stations would furnish Grade B service as far as 57 miles 
and 50 miles, respectively, for the channels stated. Simi¬ 
larly, at 200 mile spacing with stations on the same chan¬ 
nel operating with the same power and antenna height, the 
Grade B service of a station would extend 47 miles and 
50 miles for Channels 2-6 and Channels 7-13, respectively, 
in the direction of a co-channel station, and 57 miles and 
50 miles, respectively, in other directions. The latter dis¬ 
tances for both examples could be increased by an in¬ 
crease in power of all stations on the same channel. 
14243 Thus, although co-channel operation will be deter¬ 
minative of Grade B coverage in some areas, in 
many other areas an increase in power for stations oper¬ 
ating on Channels 7-13 can effectively increase the Grade 
B service range and more nearly equalize the potential 
coverage of such stations writh those operating on Chan¬ 
nels 2-6. Even in those areas wrhere the specified grades 
of service are determined by mutual station interference, 
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the use of higher power will improve the service by help¬ 
ing to overcome other types of interference, such as re¬ 
ceiver noise. This results in increased coverage efficiency 
and a more effective utilization of the spectrum space 
involved. In reviewing the comments that have been 
filed and the whole record in this proceeding, the Com¬ 
mission has, therefore, concluded that an additional 2 db 
should be permitted on Channels 7-13 providing for a 
total maximum power of 25 dbk (316 kw). Where noise 
is the only limiting factor, this increase will add approxi¬ 
mately 3 miles to both the Grade A and Grade B service 
areas of Channels 7-13.” 

149. Similar considerations are involved in establish¬ 
ing maximum power limitations in the UHF. According 
to the median field strength requirements, Channels 2-6 
require 68 dbu 36 for Grade A service and the UHF chan¬ 
nels require 74 dbu. Since both the low VHF and UHF 
areas are, pursuant to this Report to be computed from 
the same 63 megacycle curves and considering noise to 
be the only limiting factor, it is obvious that the UHF 
must have an additional 6 db to obtain the same Grade A 
service area. Likewise the median field strength re¬ 
quired for Grade B service is 47 dbu and 64 dbu for 
Channels 2-6 and the UHF respectively. Hence an in¬ 
crease of 17 db would be necessary in the UHF to equalize 
the Grade B service areas where noise is the only limit¬ 
ing factor. The same considerations which impelled the 
increase in the maximum power on Channels 7-13 to 25 
dbk (316 kw) impel an increase in the maximum UHF 
power to 30 dbk (1000 kw). This increase will extend 


35 We believe that the Radio Kentucky and Radio Virginia re¬ 
quests must be denied. The record clearly requires us to raise 
the existing limits on power in the VHF in order to achieve an 
efficient use of the spectrum. 

36 As used herein “dbu” signifies field strengths in decibels 
above one microvolt per meter. 
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the Grade A and Grade B service areas of stations oper¬ 
ating with 500 feet antennas to 32 miles and 47 miles, 
respectively, where noise is the only limiting factor. In 
establishing this maximum power for the UHF, we recog¬ 
nize that these powers may not be immediately attainable, 
but we believe, on the basis of the record, that provision 
should be made for such an increase since we are con¬ 
fident that developments in the art will achieve such 
powers. 

14244 150. The maximum radiated power permitted 

under the Rules adopted herein is tabulated below: 


Channels Effective Radiated Power 

2-6. 20 dbk (100 kw) 

7-13 . 25 dbk (316 kw) 

14-83 . 30 dbk (1000 kw) 

• • • * 


14247 158. The Commission has also given further 

consideration to the use of antenna heights above 
500 feet. As we have pointed out the record clearly sup¬ 
ports a policy of the encouragement of increased antenna 
heights. The record contains detailed engineering studies 
showing that increased antenna heights are much more 
advantageous than increased power. It is shown that the 
ratio of sendee area gained to service area lost by other 
stations increases with antenna height. It has also been 
shown that a given increase in radiated power is more 
effective with higher antenna heights than it is with an 
antenna height of 200-500 feet. When two stations are 
operating co-channel and one station is allowed to in¬ 
crease its antenna height greatly in excess of the other, 
the increase in area covered by the first station will 
greatly exceed the loss in service to the second station. 
If the two stations do not change antenna heights, but 
the first station increases power, the area gained by 
that station is still greater than that lost by the second 
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station but the effect is not as pronounced as is the case 
where the antenna height is increased. Again it should 
be emphasized that in all cases the service areas are not 
unduly reduced when the minimum spacings are main¬ 
tained. 

159. Accordingly, in order to achieve a more efficient 
utilization of each television channel we are modifying 
the provisions with respect to the use of antennas over 
500 feet to specify that in Zones II and III where wider 
station separations have been maintained in the Table, 
antennas will be authorized in the VHF up to heights of 
2000 feet, with maximum power, without regard to co¬ 
channel interference that will be caused by such opera¬ 
tion with the greater antenna height. In Zone I we have 
provided that VHF stations may use antennas up to a 
height of 1000 feet, with maximum power. • * * The 
rules we have adopted with respect to antenna heights in 
the VHF constitute no substantive modification of the 
proposal in the Third Notice. Stations in the VHF, 
under the Third Notice proposal, would have been en¬ 
titled to operate with antenna heights of 2000 feet since 
at those heights there would be no interference to Grade 
A service to co-channel stations, assuming co-channel 
operation at maximum power and an antenna height of 
500 feet (as was done in the Third Notice). 

• * • • 

14264 194. At the outset it should be stated that we 

agree with the contention of the parties in so far 
as they claim that the Commission should disperse both 
VHF and UHF widely among states and communities. 
The Assignment Table proposed in the Third Notice and 
the Assignment Table adopted herein make a wide dis¬ 
persal of both VHF and UHF channels among the states 
and communities. We must, however, reject the conten¬ 
tion of the parties that Section 307(b) requires the Com¬ 
mission to treat VHF channels as completely different 
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f rom UHF channels in making an Assignment Table. We 
think it clear that the fair, efficient and equitable distribu¬ 
tion required by the Communications Act has reference 
to over-all distribution within any given radio service 
and not with respect to every type of station within a 
service. Federal Radio Commission v. Nelson Brothers 
Bond and Mortgage Company, 289 U.S. 266, at 281. In 
the case of television, stations operating in the UHF and 
VHF bands, although marked by distinguishing character¬ 
istics, will together constitute an integrated television 
service. We have concluded, therefore, that the require¬ 
ments of the Act can best be met by an over-all Table 
of Assignments, which includes within its scope all 
14265 channels which will be utilized in the television 
service. 45 


• • • • 

197. Because television is in a stage of early develop¬ 
ment and the additional consideration that the limited 
number of VHF channels will prevent a nationwide com¬ 
petitive television service from developing wholly writhin 
the VHF band, we are convinced that the UHF band will 
be fully utilized and that UHF stations will eventually 
compete on a favorable basis with stations in the VHF. 
The UHF is not faced, as was FM, with a fully matured 
competing service. In many cases UHF will carry the 
complete burden of providing television service, wiiile in 
other areas it will be essential for providing competitive 
service. In view of the these circumstances, wre are 
convinced that stations in the UHF band will constitute 


45 It is to be noted that some of these parties have not made any 
specific proposal as to how the channel assignments proposed in 
the Third Notice should be modified. These same parties have 
not appeared in the city-by-city portion of the hearing or of¬ 
fered evidence in that portion of the proceeding. In the absence 
of a specific proposal and evidence relating thereto the Commis¬ 
sion is not able to afford them any specific relief. 
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an integral part of a single, nationwide television serv¬ 
ice. 

14266 198. With respect to the propagation character¬ 

istics of the UHF band, as compared to the VHF, 
we believe that such differences as exist will prove 
analogous to those formerly existing between the higher 
and lower portions of the VHF television band. We are 
persuaded that the differences in propagation character¬ 
istics will not prevent UHF stations from becoming an 
integral part of a single service. 

199. It is alleged that equipment for employing higher 
power in the UHF band is not available and that it is 
not known when such equipment will be available. This 
contention is not supported by the record. There is evi¬ 
dence that it will be possible to operate stations in the 
UHF band with 400 kw. radiated power by the time that 
authorizations are issued for such stations. Further, 
there is no reason to believe that American science will 
not produce the equipment necessary for the fullest devel¬ 
opment of the UHF. 

200. In any event, it is clear that in formulating an 
assignment table which will be the basis for the over-all 
development of television broadcasting in this country, 
the public interest requires the Commission to take a 
long-range view of the future of television. Present 
equipment and economic problems may temporarily handi¬ 
cap operations in the new UHF band and place certain 
communities at a disadvantage. Such immediate consid¬ 
erations, however, cannot be allowed to obscure the long- 
range goal of a nationwide competitive television service, 
in which stations in both the UHF and VHF bands will 
constitute integral parts. We find that one over-all table 
of assignments for the television service is best calculated 
to achieve that goal. 

• • • 
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14267 202. We find that the rule we have adopted is 
necessary to the proper conduct of our business. 

With the backlog of applications which will be on file for 
a period of time to come, the joinder of petitions to 
amend the Table with individual applications inconsistent 
with the Table would make unduly complex, if not im¬ 
possible, the determination of issues presented with re¬ 
spect to the distribution of facilities among the states 
and cities. As we have described above, the current 
demand for television facilities which would present con¬ 
flicting applications in different cities and communities 
in a multitude of cases can only be decided efficiently and 
appropriately in a rule making proceeding such as the 
instant one. 

• • * • 

14268 205. The Third Notice provided that petitioners 
proposing changes in the Table would be required 

to show the extent to which the changes conformed to the 
priorities listed in the Third Notice. We have above dis¬ 
cussed the basic principles which have been adhered to 
in establishing the Table of Assignments. Upon recon¬ 
sideration, we have decided to omit any requirement that 
petitions for changes in the Table show the extent to 
which the changes conform to specific priorities. Each 
request for a change in the Rules or Table will merely 
be required to set out with clarity the reasons for the 
proposed change. 

• • t t 

14296 The Table of Assignments 

248. In the Third Notice, the Commission, in addition 
to proposing revised Rules and standards for the tele¬ 
vision broadcasting service, also proposed a Table of 
Assignments indicating the specific cities and communities 
in which it proposed to assign particular channels. Fur¬ 
ther, the proposed Table indicated the specific cities and 
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communities in which it was proposed to reserve particu¬ 
lar assignments for use by non-commercial educational 
stations. Parties were afforded an opportunity to sup¬ 
port or to object to these proposed assignments and 
educational reservations. Further, they were afforded an 
opportunity to make counterproposals of their own. The 
following portion of this Report deals with the individual 
filings in this proceeding in support of or in opposition 
to the assignments and reservations proposed in the 
Third Notice; further, it deals with the individual coun¬ 
terproposals that have been made. No comments have 
been received with respect to the large majority of the 
assignments proposed. Except w r here w’e have found 
reason to re-examine proposed assignments, such assign¬ 
ments have not been discussed herein. 


14298 DURHAM, NEW HAMPSHIRE 
BOSTON, BROCKTON, SPRINGFIELD-HOLYOKE, 
PITTSFIELD, WORCESTER, MASSACHUSETTS 
PROVIDENCE, RHODE ISLAND 
BRIDGEPORT, HARTFORD, NEW LONDON, 
NORWICH, NEW HAVEN, STORRS, WATERBURY, 

CONNECTICUT. 


• • • • 


14314 Conclusions: Springfield-Holyoke, Hartford, 

Pittsfield, New London 


• • • • 

14313 269. All of the foregoing counterproposals seek 

the deletion of a VHF channel from Providence. 
Upon careful consideration of all the evidence, we believe 
that these counterproposals must be denied. The entire 
State of Rhode Island, with a population of 792,000, has 
but two VHF assignments; and both of these are located 
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in the City of Providence, which ranks 19th among the 
nation’s metropolitan areas and is the second largest 
city in the New England area with a metropolitan area 
population of 737,000. The Matheson Radio Company 
counterproposal would, in addition, delete the only VHF 
commercial assignment from the State of New Hamp¬ 
shire. It is our view, under the circumstances presented, 
that the reduction of the VHF assignments in Rhode 
Island to one would result in an unfair and inequitable 
distribution of assignments among the states and that the 
record does not support the deletion of a VHF channel 
from Providence. 

• • • • 

14312 Conclusions: Boston and Durham 

265. The counterproposal of CBS, in so far as it re¬ 
quests the assignment of VHF Channel 9 in Boston by 
the substitution of I7HF Channel 56 or a flexibility chan¬ 
nel in Durham for VHF Channel 11 (Plans 2 and 3) 
must be denied for the reason that it would result in t-wo 
violations of the minimum co-channel assignment separa¬ 
tions. 

• • • • 



* * # Further, we find that a reduction in the number 
of VHF assignments in New Hampshire to one is not 
warranted in order to make another VHF assignment for 
the Citv of Boston and the State of Massachusetts. 


14315 27S. We stated above in connection -with the dis¬ 

cussion of requests for the deletion of a VHF 
channel from Providence that the reduction of VHF 
assignments in Rhode Island to one would, in our view, 
result in an unfair and inequitable distribution of assign¬ 
ments among the states. We are of the same view with 
respect to requests for the deletion of a VHF channel 
from New London in order to assign a channel to Pitts- 


f 

< 
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field or to Springfield-Holyoke. We do not believe, under 
the circumstances presented, that the second VHF channel 
proposed to be assigned to Connecticut should be deleted 
in order to assign a fifth VHF channel to the State of 
Massachusetts. 

• • • • 

14354 ALTOONA, PENNSYLVANIA, 
HARRISONBURG, VIRGINIA 

• • • • 

14357 Conclusion 

370. The foregoing counterproposals of Gable Broad¬ 
casting Company and Shenandoah Broadcasting Company 
seeking the assignment of Channel 3 to Altoona and Har¬ 
risonburg, respectively, are mutually exclusive. As indi¬ 
cated above, however, the assignment of Channel 10 to 
Altoona would be in accordance with our standards 
adopted herein. It is our view that the record supports 
the basis for the additional assignment of a VHF chan¬ 
nel to both Altoona and Harrisonburg. The conflict be¬ 
tween these communities can be resolved by the assign¬ 
ment of Channel 10 to Altoona and Channel 3 to Harri¬ 
sonburg. Accordingly, the counterproposal of Gable 
Broadcasting Company is denied in so far as it requests 
Channel 3 in Altoona, and Channel 10 is assigned to 
Altoona: and the counterproposal of Shenandoah Broad¬ 
casting Corp. is granted in so far as it requests the 
assignment of Channel 3 in Harrisonburg. 

Final Assignments 

371. The following assignments for Altoona and Har¬ 
risonburg are adopted: 


City VHF Channel No. UHF Channel No. 

Altoona, Pa. _ 10 19, 25 


Harrisonburg, Va. 3 34 
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1437S ZANESVILLE, OHIO, AND CLARKSBURG, 

WEST VIRGINIA 


14379 


• • • • 


Conclusions 


428. We are of the opinion in view of the foregoing 
that the record does not support the deletion of the only 
VHF channel for Clarksburg, West Virginia. As we 
pointed out in the Third Notice, efforts have been made 
to minimize oscillator radiation interference without re¬ 
ducing the number of VHF assignments in the proposed 
table. The Southeastern proposal would result in no 
additional VHF assignment and in addition would create 
oscillator radiation interference from the operation of 
Channel 11 in Cincinnati and Channel 7 in Dayton. Ac¬ 
cordingly, we believe that the assignment of Channel 11 
in Cincinnati in view of the assignment of Channel 7 in 
Dayton, Ohio, is not as engineeringly sound as the assign¬ 
ment of Channel 12 in Cincinnati. In view of the fore¬ 
going, the counterproposal of Southeastern Ohio Broad¬ 
casting System, Inc. is denied. 

• • • • 

14384 LOGANSPORT, INDIANA AND 
OWENSBORO, KENTUCKY 

435. (a) Proposed Assignments. In the Third Notice 

the Commission proposed the following assignments for 
Logansport, Indiana and Owensboro, Kentucky: 

City VHF Channel No. UHF Chanmel No. 


Logansport, Ind. 51 

Owensboro, Kv._ 14 



(b) Census Data. The population of Logansport is 
21,000 and the population of Owensboro is 34,000. 

14385 (c) Counterproposal of Logansport Broadcast¬ 

ing Corporation and Owensboro-On-The-Air, Inc. 
A joint counterproposal was filed by Logansport Broad¬ 
casting Corporation, Logansport, Indiana, and Owensboro 
On The Air, Inc., Owensboro, Kentucky, requesting the 
additional assignment of Channel 10 to both Logansport 
and Owensboro to be accomplished by shifting Terre 
Haute, Indiana, from VHF Channel 10 to a UHF chan¬ 
nel as follows: 


City 

Third Notice 

Proposed Changes 


VHF 

UHF 

VHF 

UHF 


Channel Channel 

Channel 

Channel 


No. 

No. 

No. 

No. 

Owensboro, Kv. 


14 

10 

14 

Logansport, Ind. 


51 

10 

51 

Terre Haute, Ind. 

10 

*57, 63 

— 

34, *57,63 


(d) Statement in Support of Counterproposal of Lo¬ 
gansport Broadcasting Corporation and Owensboro On 
The Air , Inc. Logansport Broadcasting Corporation and 
Owensboro On The air, Inc., contended that the assign¬ 
ment of Channel 10 to both Logansport and Owensboro 
would provide service to a greater area and number of 
persons as compared with the assignment of Channel 
10 in Terre Haute. Logansport Broadcasting Corpora¬ 
tion and Owensboro On The Air, Inc., suggested L T HF 
Channel 34 as a replacement for VHF Channel 10 in 
Terre Haute. It was recognized, however, that Channel 
34 at Terre Haute, being only 152 miles from the co¬ 
channel assignment at Carbondale, Illinois, would not 
meet the minimum separation for co-channel UHF assign¬ 
ments in this area. It was also suggested that UHF 
Channel 51, as proposed by WIBC, Inc., or UHF Chan- 
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nel 41 as proposed by William H. Block Company, in 
connection with their counterproposal for Indianapolis, 
be assigned in Terre Haute to replace VHF Chan- 

14386 nel 10. 

(e) Conflicting Counterproposals and Opposi¬ 
tions to the Logansport Broadcasting Corporation and 
Owensboro On The Air, Inc. Counterproposal. The Lo- 
gansport-Owensboro counterproposal conflicts with the 
following other counterproposals: William H. Block Com¬ 
pany, Indianapolis, Indiana; WIBC, Inc., Indianapolis, 
Indiana; L. B. Wilson, Inc., Cincinnati, Ohio; Twin 

14387 Valley Broadcasters, Inc., Coldwater, Michigan; 
Quad-City Broadcasting Corp., Moline, Illinois; 

Michigan State College, East Lansing, Michigan; WJR, 
The Goodwill Station Inc., Detroit, Michigan; and Uni¬ 
versity of Southern Illinois, Carbondale, Illinois. In 
addition, oppositions to the Logansport-Owensboro coun¬ 
terproposal were filed by the following parties: Wabash 
Valley Broadcasting Company, Terre Haute, Indiana; 
WIBC, Inc., Indianapolis, Indiana: William H. Block 
Company, Indianapolis, Indiana; and WJR, The Goodwill 
Station, Inc., Detroit, Michigan. 

Conclusions 

436. The counterproposal of Logansport Broadcasting 
Corporation and Owensboro On The Air, Inc., would as¬ 
sign Channel 10 in both Logansport and Owensboro by 
deleting the only VHF channel from Terre Haute, a com¬ 
munity of 64,000 in a metropolitan area of 105,000. How¬ 
ever, the combined population of both Logansport and 
Owensboro is less than the population of Terre Haute. 
In view of the size and importance of Terre Haute, we do 
not believe that Channel 10 should be deleted from Terre 
Haute to provide a VHF channel for Logansport and 
Owensboro. In light of the foregoing, the counterpro- 
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posal of Logansport Broadcasting Corporation and 
Owensboro On The Air, Inc., is denied. 

Final Assignments 

437. The following assignments are adopted: 


City UHF Channel No. 

Logansport, Indiana . 51 

Owensboro, Kentucky ... 14 

• • • • 


14409 GRAND RAPIDS, MICHIGAN 

• • • • 

14411 Conclusions: Request for Additional 

VHF Assignment 

4S8. We believe that the record does not support the 
assignment of VHF Channel 6 to Grand Rapids. As 
noted above, the Music Broadcasting Company counter¬ 
proposal conflicts with the counterproposal of Bay Broad¬ 
casting Company requesting the assignment of VHF 
Channel 5 to Bay City, Michigan. These counterpro¬ 
posals are mutually exclusive since Music Broadcasting 
Company would assign Channel 5 to Lansing and Bay 
Broadcasting Company would assign Channel 5 to Bay 
City at a distance of only 69 miles. We are of the view 
that the counterproposal of Bay Broadcasting Company 
seeking a first VHF assignment for Bay City is more 
meritorious than that of Music Broadcasting Company 
seeking a second VHF assignment for Grand Rapids. 
Bay City has a population of 53,000 and is one of the 
nation’s 168 metropolitan areas with a population of 
88,000. Furthermore, the Music Broadcasting Company 
counterproposal also conflicts with the counterproposal of 
Green Bay Newspaper Company which requests the as- 
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signment of YHF Channel 2 to Green Bay, Wisconsin. 
The Music counterproposal would assign Channel 2 to 
Green Bay but would delete Channel 6 proposed in the 
Third Notice. Green Bay is a city with a population of 
53,000 and has a metropolitan area population of 98,000. 
In light of the above, a denial of the Music Broadcasting 
Company counterproposal would permit the assignment 
of a first YHF channel to Bav Citv and a second YHF 
channel to Green Bay. In view of the foregoing, the 
Music Broadcasting Company counterproposal is denied. 

• • * • 

14418 CHICAGO, ILLINOIS 

• • • • 

14421 Conclusions: Additional Commercial VHF 

Assignment 

509. We are of the view that the record does not sup¬ 
port the assignment of YHF Channel 13 to Chicago. This 
assignment could be achieved only by deleting YHF 
channels in Rockford, Illinois, and Indianapolis, Indiana. 
Rockford is a metropolitan area with a population of 
152,000 and has a city population of 93,000. Indianapolis 
has a metropolitan area population of 552,000 and a city 
population of 427,000. We do not believe that the as¬ 
signment of a 6th YHF channel to Chicago is warranted 
at the expense of deleting the only YHF channel from 
Rockford and one of three YHF channels from Indian¬ 
apolis. Moreover, the CBS counterproposal would neces¬ 
sitate a reduction in the number of YHF assignments and 
would, therefore, constitute an inefficient use of the spec¬ 
trum. • • • 

• • • • 



141 


14430 CHAMPAIGN, URBAN A, PEORIA, ILLI¬ 
NOIS: NEW ULM, MANKATO, MINNE¬ 
SOTA: WATERLOO, CEDAR RAPIDS, 

IOWA 

• • • • 

14437 Conclusions: Mankato, Peoria, Waterloo, 

New Ulm, Champaignr-Urbana, Cedar Rapids. 

m m * • 

537. With respect to the remaining counterproposals, 
it is our view that the counterproposal of Champaign 
News-Gazette is meritorious and, for the reasons set 
forth below, is to be preferred to the conflicting counter¬ 
proposals seeking assignment of a YHF channel to 
Peoria, Waterloo or New Ulm. The cities of Champaign 
and Urbana have a combined population of 63,000, and 
in the Third Notice the Commission proposed the assign¬ 
ment of one YHF channel for the city of Urbana and no 
YHF channels for Champaign. The counterproposal of 
Champaign News-Gazette would result in the assignment 
of a second VHF channel to Champaign-Urbana and 
would, in addition, make possible the assignment of a 
second VHF channel to Cedar Rapids with a population 
of 72,000. These assignments would be accomplished by 
deleting VHF Channel 2 from Centralia which has a 
population of 14,000. It is our view that the assignment 
of VHF channels to both Champaign-Urbana and Cedar 
Rapids warrants this deletion of a VHF channel from 
Centralia. Accordingly, we are assigning VHF Channels 
3 and 12 to Champaign-Urbana and YHF Channels 2 and 
9 to Cedar Rapids. In substitution for Channel 2 in Cen¬ 
tralia we are assigning Channel 59. 

• • • • 
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14546 SPARTANBURG, COLUMBIA, SOUTH 
CAROLINA AND MIDDLEBOROUGH, 
KENTUCKY 

759. (a) Proposed Assignments and Reservation. In 

the Third Notice the Commission proposed the following 
assignments and reservation: 

City VHF Channel No. UHF Channel No. 


Columbia. 7,10 *19,25 

Spartanburg. 17 

Middlesborough. 7 57 


(b) Census Data. The standard metropolitan area of 
Columbia has a population of 143,000 and the City of 
Columbia has a population of 87,000. The City of Spar¬ 
tanburg has a population of 37.000. The City of Middles¬ 
borough has a population of 14,500. 

t • • • 

14548 Conclusions: Additional VHF Assignment 

to Sjxirtanburg 

762. We believe on the basis of the record that a 
VHF channel should be assigned to Spartanburg as pro¬ 
posed by Spartan Radiocasting Company. * * * Chan¬ 
nel 7, however, may be assigned to Spartanburg by the 
deletion of that channel from Middlesborough, Kentucky, 
a city of 14.500. We believe, on the basis of the record, 
in view of the size and importance of Spartanburg and 
the extensive population surrounding Spartanburg that 
Channel 7 should be deleted from Middlesborough, Ken¬ 
tucky, in order to make possible the assignment of 
Channel 7 to Spartanburg. We believe, however, in view 
of these reassignments that Channel 67 should be assigned 
to Columbia, South Carolina, and Channel 63 to Middles¬ 
borough, Kentucky. 
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• • • • 

14586 ALEXANDRIA AND LAFAYETTE, 
LOUISIANA, BILOXI, MISSISSIPPI 

• • • • 

Conclusions: Deletion of Proposed VHF Assignments 

844. In the Third Notice, the Commission proposed the 
assignment of Channel 13 to Alexandria and Houston at 
a separation of 204 miles and to Alexandria and Biloxi 
at a separation of 217 miles in Zone III. Since these 
separations in Zone III are below the minimum for the 
area we are required to delete one or two assignments 
on Channel 13 to comply with the requisite separation. 
The population of both Houston and Biloxi is greater 
than that of Alexandria. Two VHF channels were pro¬ 
posed for Alexandria, one for Biloxi and three for Hous¬ 
ton. In order to remove the sub-standard separation on 
Channel 13 we are faced with the choice of deleting this 
channel from Alexandria or from both Houston and 
Biloxi. In view of the foregoing, we believe the deletion 
of Channel 13 from Alexandria is warranted. In re¬ 
placement for Channel 13 in Alexandria we are assign¬ 
ing VHF Channel 62. 

• • * • 

14617 EUGENE, OREGON 

• • • • 

14618 Conclusions: Additional VHF Assignment 

in Eugene 

916. We believe that the record supports the addition 
of a VHF channel in Eugene. The counterproposal of 
KUGN, Inc., to assign Channel 11 to that community 
cannot be granted since it would result in an assignment 
separation below the minimum separation requirements 
adopted herein. 
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917. The counterproposal of Lane Broadcasting Com¬ 
pany would result in the deletion of a YHF channel pro¬ 
posed to be assigned to Medford. Although it is our 
view that the record supports the basis for the assign¬ 
ment of an additional YHF channel to Eugene, we do 
not believe that this assignment need be achieved at the 
expense of deleting one of the two YHF channels 
14619 assigned to Medford. We are persuaded to this 
conclusion in view of the feasibility of the assign¬ 
ment of the YHF Channel 13 at Eugene. Accordingly, 
the counterproposal of KUGN, Inc., and Lane Broadcast¬ 
ing Company in so far as they request the assignment 
of an additional YHF channel to Eugene are granted 
by the assignment of YHF Channel 13 to that com¬ 
munity. 

• # • # 

14625 SACRAMENTO, FRESNO, SANTA 
BARBARA. YISALTA, CALIFORNIA 

939. (a) Proposed Assignments and Reservations. In 

the Third Notice the Commission proposed the following 
assignments and reservations: 


City VHP Channel No. UHF Channel No. 

Sacramento . 6,10 *40,46 

Fresno . 12 *18,24 

Santa Barbara . 20,26 

Yisalia . 3 


(b) Census Data. The Sacramento standard metro¬ 
politan area has a population of 277,000 and the City of 
Sacramento a population of 138,000. The Fresno stand¬ 
ard metropolitan area has a population of 277,000 and 
the City of Fresno has a population of 92,000. Santa 
Barbara has a population of 45,000. Yisalia has a popu¬ 
lation of 12,000. 
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14633 Conclusions: Additional VHF Channels in 

Sacramento 

* * • * 

14635 

Conclusions: Channel 3 in Fresno 

947. California Inland Broadcasting Company re¬ 
quested the assignment of Channel 3 as a second VHF 
channel, to Fresno, to be accomplished by substituting a 
UHF channel for Channel 3 in Visalia. This request 
conflicts with the counterproposals of Radio KIST, Inc., 
seeking a first VHF channel for Santa Barbara and Mc- 
Clatchy Broadcasting Company and Harmco-KCRA seek¬ 
ing a third VHF channel for Sacramento. The assign¬ 
ment of Channel 3 in Fresno would preclude the assign¬ 
ment of this frequency in both Santa Barbara and Sacra¬ 
mento, while Channel 3 can be employed in Santa Bar¬ 
bara and Sacramento at the same time. As w^e have 
noted above, we are of the view that the granting of the 
Santa Barbara and Sacramento assignments is to be pre¬ 
ferred since such action would effect the more equitable 
and efficient assignments in this area. Accordingly, the 
counterproposal of California Inland Broadcasting Com¬ 
pany is denied. 

• • * • 

14691 Appendix D 

Subpart E—Rules Governing Television Broadcast 

Stations 

• • • t 

14696 Channel Utilization 

3.606 Table of Assignments, (a) The following Table 
of Assignments contains the channels assigned to the 
listed communities in the United States, its Territories, 
and Possessions. Channels designated with an asterisk 
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are assigned for use by noncommercial educational broad¬ 
cast stations only. 


14698 INDIANA 


Anderson .. 

Angola. 

Bedford _ 

Bloomington . 

Columbus .. 

Connersville . 

Elkhart .. 

Evansville. 

Fort Wayne . 

Gary . 

Hammond .. 

Indianapolis . 

Jasper .. 

Kokomo.. 

Lafayette . 

Lebanon .-. 

Logansport . 

Madison . 

Marion . 

Michigan City . 

Muncie . 

Richmond . 

Shelbyville .-. 

South Bend . 

Tell City__-. 

Terre Haute. 

Vincennes . 

"Washington . 



Channel No. 

. 61 

_ 15 

_ 39 

.4, *30, 36 

. 42 

.. 38 


. 7, 50, *56, 62 

. 21, *27, 33 

__ 50, *66 

.. 56 

6, 8, 13, *20, 26, 67 
_ 19 


. *47, 59 

_ 18 

. 51 

__ 25 

. 29 

. 62 

. 49, 55, *71 

_32 

.. 58 

. 34, *40, 46 

... 31 

.10, *57, 63 

__ __ 44 

_ 60 


• • • 
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Ashland. 

Bowling Green 
Campbellsville 

Corbin . 

Danville . 

Elizabethtown 

Frankfort . 

Glasgow . 

Harlan _ 

Hazard . 

Hopkinsville -_ 

Lexington. 

Louisville. 

Madisonville ... 

Mayfield . 

Maysville . 

Middlesborough 

Murray _ 

Owensboro . 

Paducah. 

Pikeville . 

Princeton . 

Richmond . 

Somerset. 

Winchester. 


KENTUCKY 



_ 59 

_ 13, 17 

. 40 

.-..... 16 

.. 35 

__ 23 

.. 43 



19 

20 


_27, 33 

•15, 21, 41, 51 
. 26 


57, 63 

. 33 

...... 14 

. 6, 43 

. 14 

. 45 

. 60 

__ 22 

. 37 


• • • • 

14822 

Dissenting Opinion of Commissioner Jones 

• • • • 

14843 I pointed out in my dissent to the Memorandum 
Opinion of the Commission on the statutory author¬ 
ity to adopt a Table of Assignments (released July 13, 
1951) that Section 307(b) of the Communications Act 
requires the Commission to determine the problems of 
fair, equitable and efficient distribution of radio service 
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among the several states and communities in proceedings < 

on applications for radio station licenses and modifica¬ 
tions and renewals thereof. I think it plain that Con¬ 
gress intended not merely to protect rights of applicants 
but to provide the most effective procedure for Com¬ 
mission determinations. I do not believe that the Com¬ 
mission can substitute its views or preferences for other 
procedures for the method laid down by Congress. I will 
not here repeat at further length the arguments contained 
in my dissenting opinion above referred to. 

If it be assumed, however, that the Commission is free 
to evade its duty to decide 307(b) issues in competitive 
hearings on applications and in lieu thereof to make a 
predetermination of such issues in a general proceeding, 
there are two fatal objections to the Commission’s pres¬ 
ent attempt to make such a predetermination. First, es¬ 
sential considerations required to be decided on the basis 
of fact have been completely ignored by the Commission 
in the instant proceedings. See Easton Publishing Co. v. 

FCC , 175 F(2) 344, 4 HR 2147. The second is that the 
engineering basis upon which the Commission 
14S44 purports to rest its decision does not in fact sup¬ 
port the result but on the contrary demonstrates 
its invalidity. 

The majority admits that the most important element 
in its assignment plan is its minimum spacing or station 
separation factor. It is demonstrated below that the 
minimum separation factor stated by the Commission is 
unsound from an engineering standpoint and is designed 
to preclude rather than permit maximum service. Fur¬ 
ther than that, it is shown that the Commission has com¬ 
pletely failed to make assignments which would be per¬ 
mitted if it adhered to its own separations. The net 
result is that the Commission has drastically limited the 
number of television stations which could be licensed in 
this country and has created an artificial scarcity. I am 
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profoundly disturbed not only by the long range effect 
of this action but by the immediate consequences, which 
are that years of litigation must ensue before any consid¬ 
erable number of new television stations can be put in 
operation in the United States. 

It is theoretically possible from a technical standpoint 
to provide for over 2Vo times as many VHF stations if 
a proper separation factor is used as could be provided 
if the Commission’s separation factor is used. Practical 
considerations undoubtedly would limit somewhat the 
number of stations that are possible from a theoretical 
standpoint. But these considerations apply alike to the 
number permissible using the Commission’s separation 
factor and to the number possible using a proper sepa¬ 
ration factor. 

The standard bv which the rules and television alloca- 
tion table adopted by the Commission must be tested is 
whether they provide “a fair, efficient and equitable” dis¬ 
tribution of television service in compliance with Section 
307(b). As the Commission said in its Memorandum 
Opinion in this proceeding released on July 13, 1951, 
that is the “standard to be applied in all cases . . 

In their Report they have given only lip service to that 
standard and then principally in situations in which the 
standard enabled them to reject some contention made by 
one or more of the parties (par. 194). 

The fatal defect in the approach of the Commission is 
that, dispite their occasional referenec to the “fair, 
efficient and equitable distribution” standard, that stand¬ 
ard has been abandoned in favor of an undiscriminating 
adherence, sometimes explicit and always implicit, to a 
supposed policy of administrative convenience. The in¬ 
evitable result is an allocation which is neither fair nor 
efficient nor equitable and which so far departs from the 
realities as to be completely arbitrary and capricious. The 
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preceding discussion has to some extent indicated the arbi¬ 
trary nature of the engineering conclusions upon which 
the allocations rest; a brief summary of a few of the prac¬ 
tical results will serve to illustrate how far the allocations 
serve to defeat the injunction of the Communications Act 
that the Commission “generally encourage the larger 
and more effective use of radio in the public interest” 
(Section 303(g)), and “when and insofar as there is de¬ 
mand for the same, the Commission shall make such dis¬ 
tribution of licenses, frequencies, hours of operation, and 
of power among the several States, and communities as 
to provide a fair, efficient, and equitable distribution of 
radio service to each of the same.” (Sec. 307(b)) (em¬ 
phasis supplied) 

• * • • 

1484S In short, the Commission’s preoccupation with 
the concept of administrative simplicity has led it 
into the error of first treating all stations as if they 
were equal in order to facilitate standardization of rules 
concerning separation and other matters and then adopt¬ 
ing rules designed to assure, so far as possible, that the 
standardization would be carried out in practice without 
regard to particular situations or local requirements. 
Efficient distribution of channels and the provision of the 
maximum number of television stations have been sacri¬ 
ficed to achieve a misleading appearance of simplicity of 
administration. The public interest, convenience and 
necessity have been abandoned to the theoretical convenir 
once of the Commission. The small communities are to 
be subjected to rules drawn upon considerations applic¬ 
able primarily or wholly to large cities. The apparent 
simplicity of administration is an illusion that will dis¬ 
appear as soon as the number and complexity of conflict¬ 
ing applications under the Standards emerge. The Com¬ 
mission thinks it has eliminated 307(b) contests between 
cities (it has not eliminated them all): but by creating a 
scarcity of frequencies it has created a bigger problem 
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in each city where there will surely be more applicants 
than there are channels. The administrative burden cre¬ 
ated by competitive applicants for the limited number of 
frequencies by this artificial scarcity of channel assign¬ 
ments will far out'weigh the administrative burden they 
are trying to eliminate—intercity 307(b) cases. 

15389 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of ) 

Amendment of Section 3606 of the 
Commission’s Rules and Regulations 

Amendment of the Commission’s 
Rules, Regulations, and Engineering 
Standards Concerning the Television 
Broadcast Service 

Utilization of Frequencies in the 
Band 470 to 890 Mcs. for Television 
Broadcasting. 

Petition for Rehearing 

Comes now Logansport Broadcasting Corp., party in 
the above-entitled proceedings, applicant for a new tele¬ 
vision station, File No. BPTC-836, and licensee of stand¬ 
ard broadcast Station WSAL, Logansport, Indiana, by 
its attorneys, pursuant to Section 405 of the Communica¬ 
tions Act of 1934, as Amended (47 U.S.C.A. 405), and 
respectfully requests a rehearing on those portions of 
the Sixth Report and Order released April 14, 1952, and 
effective June 1, 1952, denying the assignment of VHF 
Channel 10 to Logansport, Indiana. 


) Docket Nos. 8736 
) and 8975 
) 

) 

j Docket No. 9175 


Docket No. 8976 


In support whereof, the following is submitted: 


Introduction 

1. Logansport Broadcasting Corp., (hereafter called 
YTSAL) and Owensboro-On-The Air, Inc., (hereafter called 
WYJS) submitted a joint counter-proposal and supporting 
evidence pursuant to the Third Notice 1 requesting that 
YHF Channel 10 be assigned to both Logansport, In¬ 
diana, and Owensboro, Kentucky, instead of to 
15390 Terre Haute, Indiana. 2 Southern Illinois Univer¬ 
sity, Carbondale, Illinois, (hereafter called South¬ 
ern Illinois) proposed that VHF Channel 10 be assigned 
to Carbondale in such a manner as would permit the 
assignment of YHF Channel 10 to Logansport as well 
as to Carbondale. 3 4 The WSAL-WVJS counter-proposal 
would have removed the only VHF channel from Terre 
Haute while the Southern Illinois counter-proposal would 
have retained a YHF channel in Terre Haute. Both of 
the above counter-proposals conflicted with those of other 
parties." Wabash Valley Broadcasting Company, Terre 
Haute, Indiana, was one of those who opposed the WSAL- 

1 The various orders and reports issued by the Commission in 
the instant proceedings are fully described in the Sixth Report 
and Order issued April 14, 1952 (FCC 52-294) and will not be 
summarized herein except to note that the “Third Notice of Fur¬ 
ther Proposed Rule Making” (FCC 51-244) was the basis upon 
which interested persons were afforded the opportunity to com¬ 
ment. 

2 3 The Commission, in its Third Notice, proposed the following 
assignments: 

FCC Assignment 

City VHF Channel UHF Channel 

Terre Haute, Indiana . 10 57* 63 

Owensboro, Kentucky . .... 14 

Logansport, Indiana . . 51 

Carbondale, Illinois . . 34 

* Reserved for non-commercial education station. 

4 Parties listed in paragraphs 435(e) and 518(f), Sixth Report. 






153 


WVJS counter-proposal. The licensees of existing televi¬ 
sion stations WFBM-TV, Indianapolis, Indiana, WHAS- 
TV, Louisville, Kentucky, and WLWC, Columbus, Ohio, 
opposed the Southern Illinois counter-proposal. 

2. The WSAL-WVJS counter-proposal was denied 
solely because . . the combined population of both 
Logansport and Owensboro is less than the population 
of Terre Haute.” (Sixth Report, par. 436). The Southern 
Illinois counter-proposal was denied because the mileage 
separation between the existing transmitter of WHAS-TV, 
Louisville, Kentucky, would be only 18S miles from the 
main post office of Knoxville, Tennessee, just two miles 
less than the 190 mile minimum mileage separation 
adopted for Zone II within which both Louisville and 
Knoxville are located (Sixth Report, par. 519). 5 In con¬ 
sidering the Southern Illinois counter-proposal, the Com¬ 
mission gave no consideration to the possibility of as¬ 
signing VHF Channel 10 to Logansport even though that 

possibility was pointed out in the brief filed on 
15391 October 15, 1951 by WSAL-WVJS. The require¬ 
ments of Section 307(b) of the Communications 
Act of 1934, as Amended [47 USCA 307(b)], were com¬ 
pletely ignored when the WSAL-WVJS and the Southern 
Illinois counter-proposals were considered. 

3. In addition to denying the WSAL-WVJS and 
Southern Illinois counter-proposals, the Commission 
adopted rules and regulations which (a) prohibit the filing 
and consideration of applications specifying VHF Chan¬ 
nel 10 at Logansport,® and (b) effectively close the door 

5 Southern Illinois proposed that WHAS-TV be shifted from its 
present assignment on VHF Channel 9 to VHF Channel 10 in¬ 
stead of to VHF Channel 11 as proposed by the Commission in 
the Third Notice. VHF Channel 10 was proposed for Knoxville by 
the Third Notice. 

« The pending application of WSAL for a construction permit 
to erect and operate a television station at Logansport on VHF 
Channel 10 (File No. BPTC-836) will be dismissed without con¬ 
sideration under the rules adopted in the Sixth Report. 
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on possible use of any VHF channels at Logansport in 
the future by assigning all such channels to other cities. 

4. Since a VHF channel could have been assigned to 
Logansport by making assignments proposed by either 
the WSAL-WVJS and Southern Illinois counter-proposals, 
each will be treated separately. Favorable Commission 
action on one will render moot the basic problems and 
objections presented concerning the other and/or applic¬ 
able to both. 

The WSAL-WVJS Counter-Proposal 

I 

The adoption of new principles of assignment and aban¬ 
donment of announced principles without notice violated 
Section 4 of the Administrative Procedures Act. 

5. Appendix A of the Third Notice set forth the follow¬ 
ing “principles of assignment ’ 9 used by the Commission 
in developing the “Table of Assignments” of Appendix 

C of that Notice : 7 

15392 “1. The television channels available for use in 

the various communities are set forth in the “Table” 
in Appendix C. In setting up this table, the Commission 
has endeavored to meet the two-fold objective set forth 
in Sections I and 307(b) of the Communications Act of 
1934, to provide television service, as far as possible, to 
all people of the United States and to provide a fair, 
efficient, and equitable distribution of television broadcast 
stations to the several states and communities. The Com¬ 
mission has set forth below the principles, in terms of 
priority, which form the basis of the Table of Assign¬ 
ments. These priorities are as follows: 


7 Identical principles were set forth in Appendix A of the Com¬ 
mission’s “Notice of Proposed Rule-Making” of July 11, 1949 
(FCC 49-948). 
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Priority No. 1 —To provide at least one television serv¬ 
ice to all parts of the United States. 

Priority No. 2 —To provide each community -with at 
least one television broadcast station. 

Priority No. 3 —To provide a choice of at least two 
television services to all parts of the United States. 

Priority No. 4 —To provide each community with at 
least two television broadcast stations. 

Priority No. 5 —Any channels which remain unassigned 
under the foregoing priorities will be assigned to the 
various communities depending on the size of the popula¬ 
tion of each community, the geographical location of such 
community, and the number of television services available 
to such community from television stations located in 
other communities. (Appendix A, Paragraph II-A, Third 
Notice) (Emphasis supplied). 

The Third Notice not only limited all comments to 
Appendix A to objections supported by specific reference 
to “. . . the volume and page number of the transcript or 
exhibits containing the evidence upon which the objec¬ 
tion is based” (Third Notice, par. 11), but also required 
that 

“Comments and statements directed toward specific 
assignments in the Commission’s proposed “Table” in 
Appendix C herein shall show not only the effect which 
the proposals in said comments and statements will have 
on the service in the particular communities involved but 
also the overall effect thereof with specific reference to 
the priorities set forth in paragraph “II” of Appendix A 
herein” [Third Notice, Par. 12(d)] (Emphasis supplied) 

No new evidence relating to Appendix A was permitted 
by the Third Report. 
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6. Although a number of objections to the priority 
principles were submitted, none complied with the require¬ 
ments of Paragrapli 11 of the Third Notice by citing spe¬ 
cific evidence previously introduced, and none were adopt¬ 
ed by the Sixth Report. Instead, the Commission, after 
first reciting the priorities, said 

“The Commission has reviewed the above described 
principles in the light of the comments and evidence re¬ 
ceived in this proceeding.” (Sixth Report, Par. 64) 

♦ # # # 

15393 “With the above priorities in mind it was neces¬ 
sary to recognize that geographic, economic, and 
population conditions vary from area to area, and even 
within the boundary of a single state: the possibility of 
assigning channels, for example, may differ between the 
northern and southern segments or between the eastern 
and western parts of the same state. It must be empha¬ 
sized, therefore, that in establishing the Table of Assign¬ 
ments it is not possible to follow a mechanical and rigid 
application of the basic principle what was termed the 
‘priorities’ in the Third Notice.” (Sixth Report, par. 65) 

Thus, the Commission, by its own admission not only 
failed to abide by the rules of procedure set forth in its 
Third Notice, but also modified the principles of assign¬ 
ment without notice to interested parties. A study of 
the discussions and conclusions in the Sixth Report of 
the individual counter-proposals vividly demonstrates the 
complete abandonment of the priorities as the principle 
of assignment in contrast to the above quoted declaration 
that the priorities were considered along with other fac¬ 
tors in arriving at the final Table of Assignments. Not 
a single conclusion on a single counter-proposal was based 
upon even partial application of the priorities. In only 
eight instances were priorities even mentioned, and then 
only as incidental to a brief recital of the evidence sub- 
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mitted. 8 Priorities were not considered or even men¬ 
tioned in the discussion of the WSAL-WVJS counter¬ 
proposal. 

7. In addition to abandoning without notice the priori¬ 
ties as the fundamental principle of assignment, the Com¬ 
mission adopted without notice a new principle of assign¬ 
ment—the population within the corporate limits of the 
community under consideration even though no party pro¬ 
posed such a principle. Actually dozens of conclusions 
were based solely upon population of the community with 
complete disregard of all other evidence and with no 
attempt to apply the additional principles quoted in the 
preceding paragraph. In the case of WSAL-WVJS, the 
Commission based its conclusion solely upon the fact 
that 

“. . . the combined population of both Logansport and 
Owensboro is less than the population of Terre Haute. 
In view of the size and importance of Terre Haute, we 
do not believe that Channel 10 should be deleted from 
Terre Haute to provide a VHF channel for Logansport 
and Owensboro.” (Sixth Report, par. 436). 

15394 There was absolutely no discussion of any evidence 
in the paragraphs preceding that just quoted con¬ 
cerning any facts upon which the relative importance of 
the communities could be weighted. Had WSAL known 
that population within the corporate limits of a commu¬ 
nity was to be the basis of passing upon its counter¬ 
proposal, WSAL would have objected most strenuously 
and would have presented arguments in opposition thereto. 

8. Section 4(a) of the Administrative Procedures Act 
[5 USCA 1003(a)] provides, in part, that 


8 Ithaca, N. Y. (par. 302(c)); Gary, Ind. (par. 459 (g)); Wich¬ 
ita, Kan. (par. 601(e)); Denver, Colo. (par. 851(d)); Fresno, Cal. 
(par. 941(h)); San Francisco-Oakland, Cal. (par. 950(j)); Bakers¬ 
field, Cal. (par. 959(d)); Reno, Nev. (par. 965(d)); 
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“General notice of proposed rule making shall be pub¬ 
lished in the Federal Register (unless all persons subject 
thereto are named and either personally served or other- 
vise have actual notice thereof in accordance with law) 
and shall include. ... (3) either the terms or substance 
of the proposed rule or description of the subjects and 
issues involved . . .” 

Section 4(b) of the A.P.A. [5 USCA 1003(b)] provides, 
in part; 

“After notice required by this section, the agency shall 
afford interested persons an opportunity to participate 
in the rule-making through submission of written data, 
views or arguments with or without the opportunity to 
present the same orally in any manner; and, after con¬ 
sideration of all relevant matter presented, the agency 
shall incorporate in any rules adopted a concise general 
statement of their basis and purpose . . .” 

The Senate report on the A.P.A. explains the purpose 
and scope of Section 4(a) as follows: 

“Agency notice must be sufficient to fairly apprise in¬ 
terested parties of the issues involved, so that they may 
present responsive data or argument relating thereto 
. . .” (Senate Report No. 752, 79th Congress, 1st Session). 

The House report gave the following explanation: 

“. . . Notice must fairly apprise interested parties of 
the issues involved, so that they may present relevant data 
or argument . . .” (House Report No. 19S0, 79th Con¬ 
gress, 2nd Session). 

The Attorney GeneraPs Committee on Administrative 
Procedure, which played an extremely important role in 
the proceedings which led to the adoption of the A.P.A., 
made the following statement in its final report. 

“Here, as elsewhere in the Administrative process, ulti¬ 
mate reliance must be upon administrative good faith — 
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good faith in not dispensing with hearings when contro¬ 
versial additions to or changes in rules are contemplated. 
The same comment applies to the subject of notice of 
rule-making hearings. Hearings are likely to be diffuse 
and of little real value either to the participating parties 
or to the agency, unless this subject matter is indicated 
in advance . . .” (Final Report, Attorney General’s Com¬ 
mittee on Administrative Procedure, 1941, p. 108). 
15395 It is clear that the basic purpose of Section 4(a) 
of the A.P.A. is to afford actual notice to interested 
persons of rules proposed to be adopted and the reasons 
therefore. When rules to be adopted, such as a Table 
of Assignments of television channels, are based upon 
application of highly technical principles and fundamen¬ 
tals which are subject to differences of opinion, notice 
of a proposed rule would be meaningless unless interested 
persons were afforded an opportunity to comment and 
object to those technical principles and fundamentals upon 
which the rule was to be based. 

9. Although the Commission is not required to adopt 
a rule as proposed after consideration of comments and 
objections, any rule differing materially from that pro¬ 
posed would actually be a new rule upon which interested 
parties must be afforded the opportunity to comment and 
object. Otherwise, the rule making procedure required 
by the A.P.A. could and would be rendered meaningless. 
Yet that is what the Commission did when it abandoned 
the principles of assignment based upon the priorities 
and when it adopted population of the community as the 
basic principle; it changed the rules in the middle of the 
game. Thus, the Commission has clearly violated the 
basic requirements of Section 4 of the A.P.A. 
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II 

The Commission failed to consider all relevant evidence 
and failed to make the concise statement and findings 
of fact required by Section 4(b) of the Administrative 
Procedures Act. 

10. Section 4(b) of the A.P.A. provides that in rule 
making proceedings: 

“. . . and, after consideration of all revelant matter 
presented , the agency shall incorporate in any rules 
adopted a concise general statement of their basis and 
purpose. Where rules required by statute to be made on 
the record after opportunity for an agency hearing, the 
requirements of sections 7 and S shall apply in place 
of the provisions of this subsection.” (5 USCA 1003(b)) 
(Emphasis supplied.) 

Section 7 of the A.P.A. is directed toward the proced¬ 
ures to be followed in hearing cases, and provides, in 
part, as follows: 

“In hearing which section 4 or 5 requires to be con¬ 
ducted pursuant to this section— 

15396 “(a) . . . 

“(b) . . . 

“(c) . . . Any oral or documentary evidence may be 
received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon■ consider¬ 
ation of the whole record or such portions thereof as 
m&v be cited by any party and as supported by and in 
accordance with the reliable, probative and substantial 
evidence. Every party shall have the right to present 
his case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross exam¬ 
ination as may be required for a full and true disclosure 
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of the facts. In ride making or determining claims for 
money or benefits or applications for initial licenses any 
agency may, where the interest of any party will not be 
prejudiced thereby, adopt procedures for the submission 
of all or part of the evidence in written form ” (5 USCA 
1006) (Emphasis supplied) 

Section 8 of the A.P.A. relates, in part, to contents of 
decisions: 

‘‘In cases in which a hearing is required to be con¬ 
ducted in conformity with section 7: 

“(a) . . . 

“(b) . . . All decisions (including initial, recommended, 
or tentative decisions) shall become part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis thereof, upon all the 
material issues of facts, law or discretion presented on 
the record, ...” (5 USCA 1007) 

11. The “concise general statement” required in rule- 
making proceedings where hearing is not required by 
statute must be sufficiently complete and detailed to show 
that “ all relevant matter” was carefully and throughly 
considered. 

“The required statement of the basis and purpose of 
rules issued should not only relate to the data so presented 
but with reasonable fullness explain the actual basis and 
objectives of the rule” (Senate Report No. 752, 79th 
Congress, 1st Session). 

• • • • 

“The agency must keep a record and analyze and con¬ 
sider all relevant matter presented prior to the issuance 
of rules. The required statement of the basis and pur¬ 
pose of rules issued should not only relate to the data 
so presented but with reasonable fullness explain the 
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actual basis and objectives of the rule.” (House Report 
No. 19S0, 79th Congress, 2nd Session). 

To permit general statements to the effect that the Com¬ 
mission’s conclusions were based “upon consideration of 
the entire record in this proceeding” (Sixth Report, par. 
11), and that all “objections and the relevant comments 
and evidence have been most carefully considered” 
15397 (Sixth Report, par. 17), does not satisfy the re¬ 
quirements of Section 4(b) of the A.P.A. but are 
self serving declarations which make a mockery of the 
required procedures. How else except by detailed analyses 
of the evidence and detailed conclusions based thereon 
can the Commission demonstrate that it has considered 
all relevant and material evidence? 

12. In rule-making proceedings where hearings are 
required by statute, Sections 7 and 8 of the A.P.A. require 
detailed findings of fact and conclusions rather that a 
concise general statement. Although the Communications 
Act apparently does not require hearings in rule-making 
proceedings, the very nature of the instant proceedings 
made a hearing necessary. Even though the entire pro¬ 
ceedings were called rule-making, actually the portion 
relating to granting or denying requested or proposed 
assignments of specific channels to specific communities 
was adjudication, which can only be accomplished by 
hearings. Adoption of rules relating to engineering stan¬ 
dards and procedures uniformly and generally applicable 
to all persons in identical or similiar situations or classes 
was clearly rule-making. But the adoption of rules which 
are applicable to a specific community but not appli¬ 
cable to a similiar community was actually not rule-making 
but adjudication. The effect of Section 3.606 of the Com¬ 
mission’s Rules and Regulations adopted by the Sixth 
Report to deny to the residents of Logansport and sur¬ 
rounding areas any opportunity to have a VHF television 
service and to grant that right to the residents of Terre 
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Haute. 9 Section 3.607 prohibits even the filing of an 
application requesting a VHF station at Logansport, and 
will result in the dismissal of WSAL’s pending appli¬ 
cation for VHF Channel 10, File No. BPCT-836, without 
hearing, just as effective a denial of the application as 
though a hearing had been held. The portion of the 
proceedings relating to specific assignments to communi¬ 
ties lies completely within the following definition of “ad¬ 
judication” recently stated by Chief Judge Stephens of 
the United States Court of Appeals, District of 
1539S Columbia Circuit: 

“It is elementary that the action of an adminis¬ 
trative tribunal is adjudicatory in character if it is par¬ 
ticular and immediate rather than, as in the case of legis¬ 
lative or rule making action, general and future in effect.” 
(Philadelphia Co. v. S.E.C., 175 F.2d 808,816) (Emphasis 
supplied) 

That the Commission itself considered the channel as¬ 
signment phase to be adjudication is clearly indicated by 
the meticulousness with which it prepared and published 
the notices and procedures throughout the proceedings 
up to and until consideration of the Sixth Report, by 
considering parties who had filed conflicting counter¬ 
proposals to be adverse parties, and by presentation of 
written rather than oral evidence under oath only after 
having obtained the tacit consent of all parties. 

13. In considering the WSAL-WVJS counter-proposal, 
the Commission not only failed to consider all relevant 
and material evidence and failed to make the concise gen¬ 
eral statement required in rule-making proceedings, but 
also failed to make the findings of fact and conclusions of 
law required by Sections 7 and 8 of the A.P.A. in hearing 

9 That a VHF channel will supply a superior service to a much 
larger area than will a UHF channel is clearly recognized by the 
Commission. (Sixth Report, par. 66, Rule 3.683). 
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cases. Even though the Commission stated that “geo¬ 
graphic, economic, and population conditions vary from 
area to area and even within the boundaries of a single 
state” (Sixth Report, par. 65), the Commission failed 
completely to even consider the evidence relating to geo¬ 
graphic, economic, and population conditions presented 
by WSAL-WVJS. In addition, the Commission neglected 
completely its long established and uniformly applied 
principle that “stations located in a particular city are 
licensed to serve not only the needs of the population of 
that city but also the needs of persons residing within 
the station’s entire service area.” (Huntington Broadcast¬ 
ing Co., 5 R. R. 721, 744). Had such evidence been con¬ 
sidered, the Commission could only have made the follow¬ 
ing ultimate findings of fact upon which it would have 
concluded that VHF Channel 10 must be assigned to both 
Logansport and Owensboro instead of to Terre Haute: 

(a) VHF Channel 10 would be assigned to two cities 
in two states as required by Section 307(b) of the Com¬ 
munications Act rather than to only one city in a single 
state. 

(b) Assignment of VHF Channel 10 to Logansport 
would provide the first television service to an area lying 
outside the service areas of all other assignments, thereby 

satisfying Priority No. 1. 

15399 (c) Assignment of VHF Channel 10 to Logans¬ 

port would provide a second television service to 
an area of 266 square miles as compared to 50 square 
miles in the case of Terre Haute, thereby more completely 
satisfying Priority No. 3. 

(d) Assignment of VHF Channel 10 to Logansport 
and Owensboro would provide Grade A service to an 
area of 6,434 square miles within which 508,483 persons 
reside compared to 3,217 square miles and 243,175 persons 
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in the case of Terre Haute, representing increases of 
100% and 109% respectively. 

(e) Assignment of VHF Channel 10 to Logansport and 
Owensboro would provide Grade B service to an area 
of 15,053 square miles within which 1,008,911 persons re¬ 
side compared to 7,698 square miles and 490,424 persons 
in the case of Terre Haute, representing increases of 
95.5% and 106% respectively. 

(f) Fourteen cities having populations in excess of 
10,000 persons would lie within the Logansport and Owens¬ 
boro Grade B contours compared to only three such 
cities within the corresponding Terre Haute contour. 

(g) Assignment of VHF Channel 10 to Logansport 
and Owensboro would provide the first VHF Grade B 
television service to an area of 5,750 square miles com- * 
pared to 2.276 square miles in the case of Terre Haute. 

(h) Assignment of VHF Channel 10 to Logansport and 
Owensboro would provide the second VHF Grade B tele¬ 
vision service to an area of 6,700 square miles compared 
to 3,664 square miles in the case of Terre Haute. 

(i) Consideration of all economic data and evidence 
would clearly show the superiority of the WSAL-WVJS 
counter-proposal. 

(j) Assignment of VHF Channel 10 to Logansport 
and Owensboro would provide the second television as¬ 
signment to each city, thereby satisfying Priority No. 4. 

The conclusion concerning the “importance” of 
15400 Terre Haute was unsupported by any findings of 
fact. (Sixth Report, par. 436) 

14. What the Commission did was to pick out the only 
evidence which would justify assignment of VHF Chan¬ 
nel 10 to Terre Haute as it had previously proposed rather 
than to Logansport and Owensboro—the population within 
the corporate limits of the communities—thereby violat- 
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ing the fundamental rule of substantial evidence as re¬ 
emphasized by the Supreme Court in a case involving 
application of the A.P.A.: 

“The substantiality of evidence must take into account 
whatever in the record fairly detracts from its weight. 
This is clearly the significance of the requirements of 
both statutes that courts consider the whole record.” (Uni¬ 
versal Camera v. N.L.R.B., 340 U.S. 474, 4SS; 95 L. ed. 
456, 467). 

It is respectfully submitted that the Commission vio¬ 
lated the basic guarantees and requirements of the Ad¬ 
ministrative Procedures Act and reached a most arbi¬ 
trary and capricious conclusion. 

Ill 

The Commission failed to apply or even consider the 
mandate of Section 307(b) of the Communications Act of 
1934, as Amended. 

15. Section 307(b) of the Communications Act of 1934, 
as Amended [47 USCA 307(b)] provides as follows: 

u In considering applications for licenses, and modifica¬ 
tions and renewals thereof, when and insofar as there is 
a demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several states and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same.” 

16. The Commission failed completely to apply or 
even consider the mandate of Section 307(b) when con¬ 
sidering the WSAL-WVJS counter-proposal. Had the 
Commission applied the same tests to the WSAL-WVJS 
counter-proposal as were applied to other counter-pro¬ 
posals, VHF Channel 10 would have been assigned to 
both Logansport and Owensboro, thereby (1) making a 
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more efficient use of the channel by making an additional 
assignment, 10 (2) providing the first television service to 
an area of 6.2 square miles and a second service to addi¬ 
tional areas of totaling 216 square miles, and (3) pro¬ 
viding two assignments to two different communi- 
15401 ties in two states rather than one assignment to one 
community in one state. That these factors are 
important is amply demonstrated by the following assign¬ 
ments made by the Sixth Report: 

(a) In considering counter-proposals involving Al¬ 
toona, Pa., and Harrisonburg, Va., the Commission adopt¬ 
ed an assignment not proposed by any of the parties 
which resulted in the assignment of two VHF channels to 
two communities in two states (Sixth Report, par. 367- 
371). 

(b) In considering a counter-proposal to shift the as¬ 
signment of VHF Channel 12 from Clarksburg, W. Va., 
to Zanesville, Ohio, the Commission, in denying the coun¬ 
ter-proposal, gave as one of its reasons that “The south¬ 
eastern proposal would result in no additional VHF as¬ 
signment . . .” (Sixth Report, par. 428). 

(c) A counter-proposal to add a second VHF channel 
to Grand Rapids, Mich., was denied because the requested 
assignment would make it impossible to grant other coun¬ 
ter-proposals requesting the assignment of the first VHF 
channel to Bay City, Mich., and a second VHF channel 
to Green Bay, Wis., even though the population of Grand 
Rapids was substantially greater than the total popula¬ 
tion of Green Bay and Bay City. 11 (Sixth Report, par. 
488). 


10 Rule 3.606 adopted by the Sixth Report, assigned VHF Chan¬ 
nel 10 to 49 communities in 34 states within the continental limits 
of the United States and one to the State of Kentucky. 

11 Population of Grand Rapids 177,000; Bay City, 53,000 and 
Green Bay 53,000 (Sixth Report, par. 488, 490, 572). 
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(d) In approving a shift of VHF channel assignments 
in northern Michigan so as to add VHF channels to the 
cities of Cadillac and Calumet, the Commission stated that 
the addition of VHF channels to both cities . . will 
effect a more efficient use of the VHF channels” (Sixth 
Report, par. 501). 

(e) In denying a counter-proposal to add a VHF 
channel to Chicago by deleting one VHF channel from 
Rockford, Ill., and one VHF channel from Indianapolis, 
the Commission stated: 

“Moreover, the CBS counter-proposal would necessitate 
a reduction in the number of VHF assignments and would, 
therefore, constitute an inefficient use of the spectrum.” 
(Sixth Report, par. 509). 

15402 (f) In assigning VHF Channel 3 to Champaign - 

Urbana, Ill., by withdrawing a VHF assignment to 
Centralia, Ill., the Commission based its conclusions and 
decision upon the fact that the assignment to Champaign- 
Urbana would make possible the assignment of an addi¬ 
tional VHF channel to Cedar Rapids, thereby increasing 
the total number of VHF assignments by one. (Sixth Re¬ 
port, Par. 537-542). 

(g) In considering whether one VHF assignment to 
Alexandria, La., or two VHF assignments to Houston, 
Texas and Biloxi, Miss., should be deleted, the Commission 
concluded that the assignment to Alexandria should be 
deleted. (Sixth Report, par. S44). 

(h) Although the VHF channels requested for Eugene, 
Oregon, by appropriate counter-proposals could not be 
assigned, the Commission added VHF Channel 13 to Eu-. 
gene even though that channel had not been specifically 
requested. (Sixth Report, par. 917). 

(i) VHF Channel 3 was assigned to both Santa Bar¬ 
bara, California, and Sacramento, California, instead of 
to Fresno, California, because 
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“As we have noted, we are of the view that the grant¬ 
ing of the Santa Barbara and Sacramento assignments 
is to be preferred since such action would effect the more 
equitable and efficient assignments in this area.’ 7 (Sixth 
Report, par. 947). 

17. The comments, conclusions, and assignments cited 
above clearly establish that the Commission does consider 
the number of YHF assignments to be directly related to 
the efficient use of such facilities as required by Section 
307(b) of the Act. Failure to uniformly apply the same 
tests and standards to the WSAL-WVJS counter-proposal 
was arbitrary and capricious. It is respectfully submitted 
that VHF Channel 10 can be more efficiently utilized by 
assigning it to both Logansport and Owensboro rather 
than to Terre Haute. 

IS. In refusing to delete VHF channels proposed to 
be assigned to the states of New Hampshire, Rhode Island, 
and Connecticut to make possible additional VHF assign¬ 
ments to Massachusetts, the Commission concluded that 
any reduction in the number of VHF channels to those 
states would “. . . result in an unfair and inequitable 
distribution of assignments among the states.” (Sixth 
Report, pars. 278, 266, 269). Yet the Commission 
15403 exhibited no such concern for the State of Ken¬ 
tucky. VHF assignments to the States of Kentucky 
and Indiana proposed by the Third Notice and adopted 
by the Sixth Notice are as follows: 

Third Notice Sixth Notice 


Indiana . 6 6 

Kentucky. 5 4 12 


12 VHF Channel 7, proposed to be assigned to Middlesborough 
by the Third Report, was deleted by the Sixth Report to make 
possible the assignment of a VHF Channel to Spartanburg, South 
Carolina. (Sixth Report, par. 762). 
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Although the population of Indiana is 3,934,224 as com¬ 
pared to 2,819,324 for Kentucky, the land area of Ken¬ 
tucky is 39,S64 square miles as compared to 36,205 square 
miles for Indiana. Since the Commission repeatedly rec¬ 
ognized that VHF stations would provide “wide cover¬ 
age” compared to UHF stations (Sixth Report, par. 68), 
the Commission should have considered whether Section 
307(b) of the Act required the assignment of an addi¬ 
tional VHF channel to Kentucky, particularly in view 
of the deletion of one of the VHF channels proposed to 
be assigned to that state by the Commission’s Third 
Notice. Any such consideration would have led to the 
conclusion that VHF Channel 10 should be assigned to 
Owensboro, Kentucky. Again, the failure to uniformly 
apply the same tests and standards to the WSAL-WVJS 
counter-proposal as applied to other cases was arbitrary 
and capricious. 

19. It is respectfully submitted that Section 307(b) of 
the Act requires the assignment of an additional VHF 
channel to Kentucky by assigning VHF Channel 10 to 
Owensboro. Although such an assignment would re¬ 
quire the deletion to VHF Channel 10 to Terre Haute, 
Indiana, the channel could be assigned to Logansport, 
thereby fully satisfying the mandate of Section 307(b). 

• • • • 

15410 Objections Applicable To Both 

Counter-Proposals 

VII 

The assignment or allocation of specific channels to spe¬ 
cific cities or areas prior to receipt and consideration of 
applications violated Section 307(b) of the Communica¬ 
tions Act. 

32. Section 307 (b) of the Act provides as follows: 

“In considering applications for licenses, and modifica¬ 
tions and renewals thereof, when and insofar as there is 
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a demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several states and communities 
as to provide a fair, efficient and equitable distribution of 
radio services to each of the same.” (Emphasis sup¬ 
plied) 

It is a general rule of statutory construction that words 
in a statute will be interpreted in their ordinary accepta¬ 
tion and the meaning commonly attributed to them. 
(United States v. Cooper Corp., 312 US 606, L Ed 1071; 
61 S CT 742; Levy v. M'Carter, 6 Peters 102, 8 L Ed 334). 
The meaning of “applications” is perfectly clear. Section 
308(a) of the Act provides that “the Commission may 
grant licenses . . . only upon written application therefor 
. . .” Section 319(a) provides that 

“No license shall be issued . . . unless a permit for its 
(station’s) construction has been granted by the Com¬ 
mission upon written application therefor ...” 

“Demand” is defined as “to ask or call for, as one who 
has a claim or right to receive what is sought”. (Web¬ 
ster’s Twentieth-Century Dictionary). It is respectfully 
submitted that Congress clearly intended that any distri¬ 
bution of facilities be made only upon written applica¬ 
tion and that the application would evidence the demand 
for such facilities. It follows, therefore, that reservation 
and/or allocation of facilities without an application vio¬ 
lates Section 307(b) of the Act. 

vm 

The adoption of a ride prohibiting the acceptance and 
consideration of an application specifying a chamiel not 
assigned to the community was unlawful. 

15411 33. As previously stated, the Commission does 

not have the legal authority to assign specific chan¬ 
nels to specific cities prior to receipt and consideration 




of applications. It follows that the Commission does 
not have the authority to refuse to accept and consider 
an application which specifies a channel not assigned to 
the particular city. 

WHEREFORE, the premises considered, it is prayed 
that the Commission reconsider its action adopting the 
Sixth Report and Order and assign VHF Channel 10 to 
Logansport, Indiana. 

Respectfully submitted, 

LOGANSPORT BROADCASTING CORP. 

By /s/ Herbert M. Bingham 
Herbert M. Bingham 

/s/ William A. Porter 
William A. Porter 

/s/ Robert M. Booth, Jr. 

Robert M. Booth, Jr. 

921 Tower Building 
Washington 5, D. C. 

Its Attorneys. 

June 23, 1952 

• • • • 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matters of 

Amendment of Section 3.606 of the 
Commission’s Rules and Regulations 

Amendment of the Commission’s 
Rules, Regulations and Engineering 
Standards Concerning the Television 
Broadcast Service 

Utilization of Frequencies in the 
Band 470 to 890 Mcs. for Television 
Broadcasting 


) 

) 

) Docket Nos. 8736 
) and 8975 
) 

) 

| Docket No. 9175 

) 

) 

) 

) Docket No. 8976 
) 


Memorandum Opinion and Order 

By the Commission: Commissioner Webster not par¬ 
ticipating; Commissioner Hennock dissenting and issuing 
a dissenting opinion. 

1. The Commission has before it for consideration the 
following pleadings: “Petition For Rehearing” filed June 
23, 1952” by Logansport Broadcasting Corporation; “Op¬ 
position of WHAS, Inc., to Petition for Rehearing filed 
by Logansport Broadcasting Corporation” filed July 3, 
1952, by WHAS, Inc.; “Motion to Strike and Statement 
in Opposition to Petition For Rehearing” filed July 7, 
1952, by Wabash Valley Broadcasting Company; “Supple¬ 
ment to Petition for Rehearing” filed August 7, 1952 by 
Logansport Broadcasting Corp.; “Opposition of WHAS, 
Inc., To Supplement to Petition for Rehearing filed by 
Logansport Broadcasting Corp.” filed by Logansport 
Broadcasting Corp.” filed August 18, 1952 by WHAS, 
Inc., and “Answer to Opposition of WHAS, Inc., to Sup- 
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plement to Petition for Rehearing” filed August 20, 1952 
by Logansport Broadcasting Corporation. 

2. In the “Third Notice of Further Proposed Rule 
Making” (FCC 51-244) issued in these proceedings in 
March 1951, the Commission proposed the following tele¬ 
vision channel assignments. 


City VHF Channel No. UHF Charmel No. 

Terre Haute, Ind. 10 *57,63 

Owensboro, Ky. .... 14 

Logansport, Ind. .... 51 

Carbondale, HI. . 34 


(* Reserved for non-commercial educational use.) 

15449 3. During the proceedings Logansport Broad¬ 

casting Corporation and Owensboro On The Air, 
Inc., submitted a joint counterproposal and supporting 
evidence requesting that VHF Channel 10 be assigned to 
both Logansport, Indiana and Owensboro, Kentucky in¬ 
stead of to Terre Haute, Indiana. 

4. During the proceedings Southern Illinois University, 
Carbondale, Hlinois, submitted a counterproposal and sup¬ 
porting evidence requesting that VHF Channel 10 be as¬ 
signed to Carbondale and reserved there for non-com¬ 
mercial educational use. The assignment of Channel 10 to 
Carbondale was proposed to be accomplished by making 
changes in VHF assignments proposed by the Commis¬ 
sion for six other communities. The counterproposal of 
Southern Hlinois University for Carbondale conflicted with 
the joint counterpropopsal of Logansport Broadcasting 
Corporation and Owensboro On The Air, Inc. and Logans¬ 
port and Owensboro filed an opposition to the Carbon¬ 
dale counterproposal. 

5. In its “Sixth Report and Order” (FCC 52-294) is¬ 
sued in these proceedings on April 14, 1952, the Commis¬ 
sion denied the counterproposal of Logansport Broadcast- 
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ing Corporation and Owensboro On The Air, Inc. The 
Commission concluded that this counterproposal 

. . would assign Channel 10 in both Logansport and 
Owensboro by deleting the only VHF channel from Terre 
Haute, a community of 64,000 in a metropolitan area of 
105,000. However, the combined population of both 
Logansport and Owensboro is less than the population of 
Terre Haute. In view of the size and importance of 
Terre Haute we do not believe that Channel 10 should be 
deleted from Terre Haute to provide a VHF channel for 
Logansport and Owensboro.” 

6. The Commission in the Sixth Report and Order 
also denied the counterproposal of Southern Illinois Uni¬ 
versity. The Commission concluded: 

‘‘We are of the view that the Southern Illinois coun¬ 
terproposal insofar as it requests the assignment of VHF 
Channel 10 at Carbondale must be denied. This assign¬ 
ment would necessitate deviating from the required mini¬ 
mum assignment spacing. The University in order to 
assign Channel 10 to Carbondale proposed that Channel 
10 be assigned at Louisville. Station WHAS-TV, operat¬ 
ing on Channel 10 at Louisville would be only 188 miles 
from the co-channel assignment at Knoxville. Since both 
of these cities are situated within Zone II this spacing 
would not meet the 190 mile minimum assignment separa¬ 
tion. In view of the foregoing the counterproposal of 
Southern Illinois University insofar as it requests the 
assignment of VHF Channel 10 in Carbondale is 
15450 denied. We believe, however, that the record sup¬ 
ports the basis for assigning a channel to Carbon¬ 
dale to be reserved for non-commercial educational use. 
Accordingly, Channel 61 will be assigned to Carbondale 
for this purpose.” 

7. On the basis of the foregoing, the Commission made 
the following .television channel assignments in the Sixth 
Report: 
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City VHF Channel No. JJHF Channel No. 

Terre Haute, Ind. 10 *57,63 

Owensboro, Ky. .... 14 

Logansport, Ind. .... 51 

Carbondale, Ill. .... 34, # 61 


8. The instant petition filed by Logansport Broadcast¬ 
ing Corporation requests reconsideration of the Commis¬ 
sion’s actions described above and seeks the assignment of 
VHF Channel 10 to Logansport, Indiana. Petitioner con¬ 
tends that the Commission erred in denying the joint 
counter-proposal filed by it and Owensboro On The Air, 
Inc., which requested the assignment of VHF Channel 10 
to Logansport, Indiana and to Owensboro, Kentucky. 
Petitioner contends that the Commission also erred in 
denying the counterproposal of Southern Illinois Univer¬ 
sity which requested the assignment of VHF Channel 10 
to Carbondale, Illinois, and which would, in addition, 
allegedly have permitted the assignment of Channel 10 to 
Logansport. 

I 

9. The request of Logansport Broadcasting Corpora¬ 
tion for the deletion of VHF Channel 10 from Terre 
Haute in order to assign that channel to Logansport and 
Owensboro raises a difficult and close question. The ques¬ 
tion presented is whether, as a matter of good assignment 
principles, a first VHF channel should be assigned to a 
city of the size and economic importance of Terre Haute 
in preference to the assignment of a first VHF channel 
to the two communities of Logansport and Owensboro. 
The question thus presented does not lend to an easy 
solution. Clearly, if Terre Haute ranked among the 
largest and most important of the first 25 cities in the 
United States and Logansport and Owensboro were very 
small communities, we would confidently conclude to as¬ 
sign a first VHF channel to Terre Haute. On the other 
hand, if, in terms of size, population and relevant eco- 
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nomic factors, Terre Haute were of approximately equal 
or only slightly more importance than Logansport and 
Owensboro, we would, with equal confidence, conclude that 
a first VHF channel should be assigned to the latter two 
communities. The facts presented in these proceedings, 
however, do not fall at either of such extremities. Terre 
Haute is not a very large metropolis and Logansport and 
Owensboro are not merely villages. In view of the peti¬ 
tion of Logansport Broadcasting Corporation and the dif¬ 
ficult problem presented by the choice of channel assign¬ 
ments to these communities, we have reviewed with great 
care all the evidence of record relevant to the questions 
presented. It is our conclusion that our decision not to 
delete a first VHF channel from Terre Haute in order to 
assign that channel to Logansport and Owensboro is cor¬ 
rect for the reasons set forth below. 

15451 10. Petitioner contends that Section 307(b) of 

the Communications Act requires us to assign Chan¬ 
nel 10 to Owensboro in order to add an additional VHF 
assignment to the State of Kentucky. We cannot accept 
the view that Section 307(b) requires a mathematical 
equality in the distribution of VHF channels among the 
several states. In this connection it should be pointed out 
that Section 307(b) formerly provided “That the people 
of all zones . . . are entitled to equality of radio broad¬ 
casting service, both of transmission and of reception, and 
in order to provide said equality the Commission shall as 
nearly as possible make and maintain an equal alloca¬ 
tion of broadcasting licenses, of bands of frequency, of 
periods of time for operation, and of station power, to 
each of said zones when and insofar as there are appli¬ 
cations therefor.” 1 In amending this section Congress 
rejected the contention that a mathematical equality of 


1 Section 307(b) was originally an amendment of March 28, 1928 
to the Radio Act of 1927 and was amended to its present form on 
June 5, 1936, 49 Stat. 1475. 
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assignments must be made among the several states. Eas¬ 
ton Publishing Company v. Federal Communications Com¬ 
mission, 185 F. 2d 987. We recognized in the Sixth Report 
an Order as a principle of assignment the necessity of 
providing “. . . at least some VHF channels to all States 
. . .” in order to insure an equitable distribution of facili¬ 
ties to the several states. We are of the view that our 
assignments achieve an equitable distribution of VHF 
assignments among the states including Kentucky and 
Indiana. In the Table of Assignments adopted by the 
Sixth Report and Order six VHF channels have been 
assigned to communities in Indiana and four VHF chan¬ 
nels have been assigned to communities in Kentucky. We 
find no disparity in these VHP'' assignments which would 
require us to delete Channel 10 from Terre Haute, In¬ 
diana and to assign it to Owensboro, Kentucky, solely in 
order to achieve a mathematical equality in the number 
of VHF assignments made in these states. It would 
appear that petitioner itself does not seriously make this 
contention since its alternative request does not require 
us to assign a VHF channel to Kentucky. 

11. Petitioner recognizes the size and importance of 
Terre Haute but contends that there are countervailing 
factors which it believes should be considered by the Com¬ 
mission and which it urges should lead to the assignment 
of Channel 10 to Logansport and Owensboro rather than 
Terre Haute. It is argued that the assignment of Chan¬ 
nel 10 to Logansport would provide a first television serv¬ 
ice to an area lying outside the service area of all other 
assignments made in the Table. Petitioners predictions 
of coverage and the resultant “white area” are not based 
upon maximum heights and powers but rather upon an¬ 
tenna heights of 500 feet at all transmitter locations and 
utilization of 200 kw power. No basis has been submitted 
to support these assumptions. The utilization of higher 
heights and powers than those assumed by petitioner at 
any one of several communities to which channels have 
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been assigned would in fact result in service to the “white 
area” described by petitioner. Moreover, based on peti¬ 
tioner’s assumption, the white area is but 6.2 square miles. 
It is also urged by petitioner that the operation of Chan¬ 
nel 10 in Logansport and Owensboro would result in 
significant increase in the total Grade A and Grade B 
coverage of such stations as compared with the 
15452 operation of this channel in Terre Haute alone. We 
are not persuaded, however, that such considera¬ 
tions outweigh the factors -which impelled our decision to 
assign VHF Channel 10 to Terre Haute in preference to 
Logansport and O-wensboro. . It should be understood that 
in devising our nationwide assignment plan consideration 
was given to communities to be served. And in consider¬ 
ing the number of assignments to be made it was the 
communities, their size and importance, that governed. 
Terre Haute is a city of 64,000 and its metropolitan area 
has a population of 105,000. The combined population of 
both Logansport and Owensboro, on the other hand, is less 
than the population of Terre Haute. Owensboro, has a 
population of 34,000; Logansport a population of 21,000. 
Moreover, the total population of Daviess County in which 
Owensboro is situated has a population of 57,000 and the 
population of Cass County in which Logansport is located 
has a population of 39,000. Thus, not only is Terre Haute 
itself larger than both cities combined but the population 
of its metropolitan area is greater than the combined 
population of the counties in which Logansport and 
Owensboro lie. 

12. Nor is our finding with respect to the size and im¬ 
portance of Terre Haute as compared with Logansport 
and Owensboro based on population alone. The evidence 
establishes that Terre Haute is a large and important 
cultural center. In addition, the record makes clear the 
importance of Terre Haute as an economic center as com¬ 
pared with Logansport and Owensboro. Retail sales (in 
$ thousands) in Terre Haute amounted to $94,666 as com- 
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pared with $31,448 to Logansport and $44,476 in Owens¬ 
boro. Wholesale sales (in $ thousands) in Terre Haute 
amounted to $91,092 as compared with $16,64S in Logans¬ 
port and $26,964 in Owensboro. There are 1052 retail 
establishments in Terre Haute as compared with 348 
such establishments in Logansport and 625 such establish¬ 
ments in Owensboro. There are 16S wholesale establish¬ 
ments in Terre Haute as compared with 43 such estab¬ 
lishments in Logansport and 60 such establishments in 
Owensboro. There are 113 manufacturing establishments 
in Terre Haute as compared with 41 such establishments 
in Logansport and 60 such establishments in Owensboro. 
The manufacturing establishments in Terre Haute employ 
8,550 persons as compared with 2,764 such employees in 
Logansport and 4,796 such employees in Owensboro. The 
value added by manufacture (in $ thousands) in these 
establishments in Terre Haute amounted to $56,427 as 
compared with $11,737 in Logansport and $16,220 in 
Owensboro. On the basis of the foregoing and the evi¬ 
dence of record in this proceeding, it is our view that our 
decision to assign YHF Channel 10 to Terre Haute in 
preference to Owensboro and Logansport is sound. 

13. Petitioner urges that our decision reflects an aban¬ 
donment of the priorities proposed in the Third Notice. 
This assertion, however, is based upon the erroneous as¬ 
sumption that the priorities there proposed constitute 
the sole criteria for the assignment of channels. On the 
contrary, the Table of Assignments proposed in the Third 
Notice itself makes quite clear that a rigid application of 
priorities was not intended. As we explained in the 
Sixth Report and Order, the problem of creating an as¬ 
signment table is complex, and many factors other than 
those reflected in the priorities must be considered. Con¬ 
sequently, “no single mechanical formula was used in the 
construction of the Table of Assignments.” (Par. 65). An 
examination of the Assignment Principles in the Sixth 
Report and Order (see particularly pars. 63-69) reveals 
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that the assignment of VHF Channel 10 to Terre Haute 
is consistent with those principles. The Assignment Prin¬ 
ciples point to certain special considerations with respect 
to VHF assignments (par. 66). The broad areas of com¬ 
mon interest found in larger cities led us to employ VHF 
Channels wherever possible in such cities (par. 66). As¬ 
signment of VHF Channel 10 to Terre Haute in prefer¬ 
ence to its assignment in smaller communities comports 
with this principle. This principle does not, of 
15453 course, mean that the assignment of television chan¬ 
nels to smaller communities were neglected. We 
have recognized as a principle of assignment that the 
larger and more important community should be preferred 
over the smaller community in the assignment of a first 
VHF channel. On the other hand, where the smaller com¬ 
munity was of sufficient size and importance, we pre¬ 
ferred the assignment of a first VHF channel in that com¬ 
munity to the assignment of a second or third VHF chan¬ 
nel to the larger and more important community. In that 
manner we attempted to balance the conflicting interests 
of communities for VHF assignments. However, the dis¬ 
tribution of TV channels on a fair and equitable basis be¬ 
tween small and large communities was not made on the 
basis of VHF assignments alone, but UHF assignments 
as well. The present UHF channel assignments to Logans- 
port and Owensboro (one channel in each community) 
although perhaps fewer in number than would have been 
made if there had been a request for such assignments, 
are consistent with the general pattern of assignments 
made to cities of comparable population (See Sixth Report 
and Order, par. 68). Neither Logansport Broadcasting 
Corporation nor others, it is important to point out, re¬ 
quested the assignment of additional UHF channels to 
Logansport or Owensboro. In the absence of such re¬ 
quests and evidence of interest in securing additional 
channels for these communities, we believed, that the with¬ 
holding of assignments which possibly might not be util- 
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ized would retain flexibility so as to permit assignments 
in these or other communities, at a later date, where a 
showing of need might be made. And at the conclusion 
of the one year period provided by our rules additional 
UHF channel assignments for Logansport and Owensboro 
may be sought. 

i • *i t 

15455 III 

17. Petitioner also makes other objections going to the 
legal power of the Commission to establish a Table of 
Assignments such as is set forth in Section 3.606 of the 
Commission’s Rules and Regulations. The Commission 
has already considered these questions in its Memorandum 
Opinion of July 13, 1951 (FCC 51-709). No new conten¬ 
tions are made here in this connection, and we believe our 
prior decision was correct for the reasons there stated. 

18. In view of the foregoing, the petition for rehearing 
filed bv Logansport Broadcasting Corporation, IS DE¬ 
NIED.* 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 

Adopted: October 8, 1952 
Released: October 10, 1952 
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QUESTIONS PRESENTED 

1. Does Section 307(b) of the Communications Act of 
1934, as Amended, which provides that the Federal Com¬ 
munications Commission shall, “In considering applica¬ 
tions for licenses (and in allocating radio facilities) . . . 
when and insofar as there is a demand for the same, . . . 
make such distribution of licenses ... as to provide a 
fair, efficient, and equitable distribution of radio service 
. . prohibit the Commission from adopting rules allo¬ 
cating specific television channels to specific cities under 
the rule-making authority of Sections 4(i) and 303 of 
the Communications Act prior to receipt and consideration 
of applications for licenses ? 

2. In rule-making proceedings, is an administrative 
agency required to consider all relevant and material evi¬ 
dence and arguments and show* in its report that all such 
evidence and arguments have been carefully considered? 

3. After inviting and receiving comments supported 
bv evidence concerning a proposed rule, may an adminis¬ 
trative agency adopt a final rule so materially different 
from the proposed rule that the evidence presented can¬ 
not be considered? 

4. After announcing that a proposed rule assigning 
specific television channels to specific communities was 
developed by application of stated principles of assign¬ 
ment, and after requiring that all comments and counter¬ 
proposals to the channel assignments be based upon 
application of those same principles, may those principles 
be abandoned and new principles be adopted without 
notice to interested parties? 

5. Was a proceeding which terminated in adoption of 
a rule particular and immediate rather than general and 
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future in effect adjudication, and if so, were findings of 
fact and conclusions of law required? 

6. Did the assignment of YHF Channel 10 to only one 
city in one state, Terre Haute, Indiana, instead of to two 
cities in two states, Logansport, Indiana, and Owensboro, 
Kentucky, comply with the mandate of Section 307(b) of 
the Communications Act which provides that facilities 
must be allocated fairly, efficiently and equitably among 
the several states and communities? 



INDEX 


PAGE 


Jurisdictional Statement . 1 

Statement of the Case. 2 

Statutes and Regulations Involved. 9 

Statement of Points. 10 

Summary of Argument. 11 

Argument . 15 


A. Does Section 307(b) of the Communications 
Act Which Provides That the Federal Com¬ 
munications Commission Shall, “In Consid¬ 
ering Applications for Licenses (and in Allo¬ 
cating Radio Facilities) . . . When and In¬ 
sofar as There Is a Demand for the Same, 

. . . Make Such Distribution of Licenses . . . 
as to Provide a Fair, Efficient, and Equitable 
Distribution of Radio Service . . Prohibit 
the Commission From Adopting Rules Allo¬ 
cating Specific Television Channels to Spe¬ 
cific Cities Under the Rule Making Authority 
of Sections 4(i) and 303 of the Communica¬ 
tions Act Prior to Receipt and Considera¬ 
tion of Applications for Licenses?. 15 

B. In Rule Making Proceedings, Is An Admin¬ 

istrative Agency Required to Consider All 
Relevant and Material Evidence and Argu¬ 
ments and to Show In Its Report That All 
Such Evidence and Arguments Have Been 
Carefully Considered . 27 

C. After Inviting and Receiving Comments Sup¬ 

ported by Evidence Concerning a Proposed 
Rule, May an Administrative Agency Adopt 
a Final Rule So Materially Different From 
the Proposed Rule That the Evidence Pre¬ 
sented Cannot Be Considered?. 34 











ii INDEX (Continued) 

PAGE 

D. After Announcing That a Proposed Rule 

Assigning Specific Television Channels to 
Specific Communities Was Developed by 
Application of Stated Principles of Assign¬ 
ment, and After Requiring That All Com¬ 
ments and Counterproposals to the Channel 
Assignments Be Based Upon Application of 
Those Same Stated Principles, May Those 
Principles Be Abandoned and New Principles 
Be Adopted Without Notice to Interested 
Parties? ... 40 

E. Was a Proceeding Which Terminated in 

Adoption of a Rule Particular and Immediate 
Rather Than General and Future in Effect 
Adjudication, and If So, Were Findings of 
Fact and Conclusions of Law Required?. 44 

F. Did the Assignment of VHF Channel 10 to 
Only One City in One State, Terre Haute, 
Indiana, Instead of to Two Ciites in Two 
States, Logansport, Indiana, and Owensboro, 
Kentucky, Comply With the Mandate of 
Section 307(b) of the Communications Act 
Which Provides That Facilities Must Be 
Allocated Fairly, Efficiently and Equitably 
Among the Several States and Communities.. 47 


Conclusions . 52 

Supplement . 54 

A. Administrative Procedure Act. 54 

B. Judicial Review Act of 1950.... 56 

C. Communications Act of 1934, as Amended. 57 


STATUTES 

Administrative Procedure Act: 

Section 4, Act of June 11, 1946, c. 324, 60 Stat. 

238, U.S.C.A., Title 5, Section 1003 

. 10, 14, 27, 33, 38, 39, 43 

Section 7, Act of June 11, 1946, c. 324, 60 Stat. 

241, U.S.C.A., Title 5, Section 1006. 14, 46 











INDEX (Continued) 


in 


PAGE 

Section 8, Act of June 11, 1946, c. 324, 60 Stat. 


242, U.S.C.A., Title 5, Section 1007. 14, 46 

Judicial Review Act of 1950: 

Section 4, Act of December 29, 1950, c. 1189, 64 

Stat. 1130, U.S.C.A., Title 5, Section 1034. 2 

Section 7, Act of December 29, 1950, c. 1189, 64 
Stat. 1130, U.S.C.A., Title 5, Section 1037. 33 


Communications Act of 1934, as Amended: 

Section 1, Act of June 19, 1934, c. 652, 48 Stat. 
1064, as amended May 20, 1937, c. 229, 50 Stat. 

189, U.S.C.A., Title 47', Section 151. 15, 17, 18, 20 

Section 4, Act of June 19, 1934, c. 652, 48 Stat. 
1066, as amended January 22, 1936, c. 25, 49 Stat. 
1098; May 20, 1937, c. 2*29, 50 Stat. 190; March 
23, 1941, c. 244, 55 Stat. 46; October 15, 1949, 
c. 695, 63 Stat. 880, U.S.C.A., Title 47, Section 

154.11, 12, 14, 15, 17, 18, 19, 20 

Section 303, Act of June 19, 1934, c. 652, 48 Stat. 

1082, as amended May 20, 1937, c. 229, 50 Stat. 

190,191, U.S.C.A., Title 47, Section 303 
. 11, 12, 15, 17, 18, 19, 20, 21, 23, 24, 26 

Section 307, Act of June 19, 1934, c. 652, 48 Stat. 

1083, as amended, June 5, 1936, c. 511, 49 Stat. 

1475, U.S.C.A., Title 47, Section 307 

. 7, 11, 12, 15, 16, 17, 18, 19, 20, 21, 22, 23, 

24, 25, 26, 28, 29, 32, 47, 49, 50, 52, 53 
Section 308, Act of June 19, 1934, c. 652, 48 Stat. 

1084, U.S.C.A., Title 47, Section 308. 22, 24 

Section 319, Act of June 19, 1934, c. 652, 48 Stat. 

1089, U.S.C.A., Title 47, Section 319.22, 24 

LEGISLATIVE REPORTS 

Administrative Procedure Act: 

Senate Report No. 752, 79th Congress, 1st Ses¬ 
sion; Senate Document No. 248, 79th Congress, 

2nd Session . 27, 38 

House Report No. 1980, 79th Congress, 2nd Ses¬ 
sion; Senate Document No. 248, 79th Congress, 

2nd Session.27, 39 















IV 


INDEX (Continued) 


PAGE 


TABLE OF CASES 

Crane v. Commissioner of Internal Revenue, 331 U.S. 

1, 6, 91 L.Ed. 1301, 1306. 19, 23 

Easton Publishing Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 33, 38, 175 F.2d 

344, 349 . 32 

Finger Lakes Broadcasting Svstem, 3 Pike & Fischer 

R.R. 406, 421. 32, 50 

Ginsberg & Sons v. Popkin, 285 U.S. 204, 208, 76 

L.Ed. 704, 708 . 19, 20, 23 

Hagger Co. v. Helvering, 308 U.S. 389, 394, 84 L.Ed. 

340 344 20 25 

Hawaii v. Mankichi, 190 LLS. 197, 213, 47 L.Ed. 

1016, 1021 . 20, 25 

Huntington Broadcasting Co., 5 Pike & Fischer R.R. 

721, 744 . 49 

Oates v. First National Bank, 100 U.S. 239, 25 L.Ed. 

580, 582 . 20, 25 

Old Colony R. Co. v. Commissioner of Internal Reve¬ 
nue, 2*84, U.S. 552, 560, 76 L.Ed. 484, 489. 19, 23 

Philadelphia Co. v. Securities and Exchange Com¬ 
mission, 84 U.S. App. D.C. 73, 81, 175 F.2d 808, 

816 . 46 

Sablowskv v. United States, 3 Cir., 101 F.2d 183, 

190 . 19, 22, 25, 26 

United States v. Chase, 135 L T .S. 255, 260, 34 L.Ed. 

117 119 19 23 

United States v. Daniels, 2 Cir., 279 F. 844, 849. 19, 22 

L T niversal Camera Corp. v. National Labor Relations 

Board, 340 U.S. 474, 488, 95 L.Ed. 456, 467. 32 

Utica Observer-Dispatch, Inc., 3 Pike & Fischer R.R. 

265, 272 . 32, 50 

Washington Market Companv v. Hoffman, 101 U.S. 

112, 25 L.Ed. 7S2, 783, 784. 19, 20, 22, 23 


















Httitrt) States (Court of 




Fob the District of Columbia Circuit 


October Term, 1952 


No. 11,601 


Loganspobt Broadcasting Cobp., 

Petitioner, 


v. 


United States of America, 

Respondent, 


and 


Federal Communications Commission, et al., 

Intervenors. 


Petition for Review of Orders of the Federal 
Communications Commission 


BRIEF FOR PETITIONER 


L 

JURISDICTIONAL STATEMENT 

Venue in the District of Columbia Circuit is based 
upon Section 3 of the Judicial Review Act of 1950 (Act 
of Dec. 29, 1950, c. 1189, 64 Stat. 1130, U.S.C.A., Title 5, 
Sec. 1033). Jurisdiction of this Honorable Court is in¬ 
voked pursuant to Section 402(a) of the Communications 
Act of 1934, as amended (Act of June 19, 1934, c. 652, 
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48 Stat. 926, U.S.C.A., Title 47, Sec. 402(a), as amended 
by Act of July 16, 1952, c. S79, 66 Stat. 71S, U.S.C.A., 
Title 47, Sec. 402(a)), Section 4 of the Judicial Review 
Act of 1950 (Act of Dec. 29, 1950, c. 1189, 64 Stat. 1130, 
U.S.C.A., Title 5, Sec. 1034), and Section 10 of the Ad¬ 
ministrative Procedures Act (Act of June 11, 1946, c. 324, 
60 Stat. 243. U.S.C.A., Title 5, Sec. 1009). 

Petitioner is a corporation organized and existing 
under the laws of the State of Indiana, has its principal 
place of business at Logansport, Indiana, is the holder 
of a license issued hv the Federal Communications Com¬ 
mission (hereinafter called Commission) to operate stand¬ 
ard broadcast station AVSAL at Logansport, Indiana, and 
is the applicant for a construction permit for a new tele¬ 
vision broadcast station at Logansport, File No. BPCT- 
836. The Federal Communications Commission is an ad¬ 
ministrative agency created by the Communications Act 
of 1934, as amended (Act of June 19, 1934, c. 652, 48 
Stat. 1064. F.S.C.A., Title 47, Sec. 151), and is charged 
with the execution and enforcement of said Act. 

In a rule-making proceeding, the Commission denied 
a request of Logansport Broadcasting Corp. that YHF 
television channel 10 be assigned to Logansport, Indiana, 
(App. 138-139). A subsequent Petition for Rehearing 
(App. 151 et *eq) filed by Logansport Broadcasting Corp. 
was denied by a Memorandum Opinion and Order (App. 
173 et seq) issued on October 10, 1952. The instant Peti¬ 
tion for Review (App. 2 et $eq) was filed with this Court 
on November 7,1952. 

STATEMENT OF THE CASE 

Prior to this country’s entry into World War II the 
rules and regulations of the Federal Communications 
Commission permitted television broadcast station opera¬ 
tion on an experimental and limited commercial basis. 
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Toward the close of the war in 1945 the Commission 
adopted new rules permitting unrestricted commercial 
television station construction and operation. The 1945 
rules contained a table listing YHF television channel 1 
assignments to the 140 largest metropolitan districts of 
the United States as a guide to assist applicants in select¬ 
ing a suitable channel during the period of initial growth 
of television. 2 The channels which an applicant could 
request were not limited to those listed in the table, but 
if a channel other than one listed as being available for 
the city was requested, the applicant was required to 
show that the public interest, convenience or necessity 
would be better served by assigning the requested chan¬ 
nel by grant of the application than would result from 
adherence to the Table. 3 Under that procedure, construc¬ 
tion permits were granted for new stations at Blooming¬ 
ton, Indiana (Station WTTY) and Ames, Iowa (WOI-TY) 
even though no channels were assigned to those cities by 
the Table of Assignments. 4 

It was not until 1948 that the Commission departed from 
its established practice of applying the Table of Assign- 


1 A television broadcast channel is a band of frequencies six 
megacycles wide. For convenience, the Commission has assigned 
numbers to each channel. Channels 2 to 13, inclusive, are lo¬ 
cated in the very high frequency portion of the radio spectrum 
from 54 to 216 megacycles, are commonly called VHF channels, 
and are so called herein. Channels 14 to 83, inclusive, are lo¬ 
cated in the ultra high frequency portion of the spectrum from 
470 to 890 megacycles, are commonly called UHF channels, and 
are so called herein. Propagation characteristics in the VHF are 
different in some respects from those in UHF. VHF can ef¬ 
fectively cover wide areas compared to UHF (App. 121-123, 125). 
Until recently, all commercial television broadcast stations in 
operation in the United States operated on VHF channels. 

2 The Table of Assignments then and now is Section 3.606 of 
the Commission’s Rules and Regulations. 

3 Rule 3.606. 

4 Rule 3.606. 
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ments in a flexible manner by acting directly upon appli¬ 
cations. On March 23, 1948 the Commission, Commission¬ 
ers Hyde and Jones dissenting, 5 issued a Memorandum 
Opinion and Order holding that any party desiring to re¬ 
quest a channel other than one listed in the table must 
first obtain a formal change of the table by means of a 
rule making proceeding before an application for that 
channel would be considered. In re Yankee Network, Inc., 
4 Pike & Fischer Radio Regulation 164. 

Shortly after the issuance of the Yankee Network, Inc., 
Memorandum Opinion and Order the Commission, on 
May 6, 194S, issued a Notice of Proposed Rule Making 6 
which proposed to amend the Table of Assignments so as 
to add YHF channels to additional cities. Subsequent 
notices enlarged the scope of the proceedings to consider 
new or modified engineering standards and rules for both 
black and white and color television 7 and utilization of 
the UHF channels between 470 and 890 megacycles for 
television broadcast stations. 8 * 

3 Both Commissioners Hyde and Jones are attorneys. 

* FCC 48-1569, Dockets Nos. 8763 and 8975. 

7 Docket No. 9175. 

8 Docket No. 8976. 

9 The proceedings were consolidated and captioned as follows: 

“In re Matters of 

Amendment of Section 3.606 of the \ Docket Nos. 8736 

Commission’s Rules and Regulations j and 8975 

Amendment of the Commission’s Rules, } 

Regulations and Engineering Standards f 

Concerning the Television Broadcast 7 Socket No. 9175 

Service \ 

Utilization of Frequencies in the Band 470 ) Docket No 8976 

to 890 Mcs. for Television Broadcasting ) •* 
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On September 30, 1948 the Commission issued a Report 
and Order, 10 commonly referred to as the “freeze order”, 
which suspended action on all applications for new or 
modified television stations until conclusion of the rule 
making proceedings. 

The phases of the proceedings toward which the instant 
Petition for Review is directed were begun on July 11, 
1949 -when the Commission issued a Notice of Further 
Proposed Rule Making 11 to which were attached four 
appendices, including Appendix A, the Commission’s pro¬ 
posals to amend its television Rules, Regulations and 
Engineering Standards, and Appendix B, the methods 
and assumptions upon which the Commission’s figures 
and values specified in Appendix A were based. 

From October 16, 1950 until January 31, 1951 the Com¬ 
mission heard testimony of interested parties concerning 
the general issues set forth in Appendices A and B of 
the Notice of July 11,1949. 

On March 22, 1951 the Commission issued its Third 
Notice of Further Proposed Rule Making 12 (App. 35 
et seq.) (hereinafter referred to as the Third Notice). 
In Appendices A and B thereof the Commission set 
forth its conclusions based on the hearing record de¬ 
veloped with respect to the general issues. Appen¬ 
dices C and D thereof contained a new proposed 
table of television channel assignments in the United 
States and its Territories and new illustrative assign¬ 
ments for Canada and Mexico. 

The Third Notice afforded interested parties an oppor¬ 
tunity to submit objections to Appendices A and B pro¬ 
vided the volume and page number of the transcript and 
exhibits of the October 1950-January 1951 hearing were 

™ FCC 48-2182. 

” FCC 49-948. 

» FCC 51-244. 
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cited (App. 37). Comments requesting channel assign¬ 
ments other than those proposed by the Commission in 
Appendix C of the Third Notice (hereinafter called coun¬ 
ter-proposals) were permitted provided the overall effect 
thereof with specific reference to the priority principles 
of assignment set forth in Appendix A was shown (App. 
38). Oppositions to such counterproposals were also per¬ 
mitted (App. 37-38). 

The only objection to the maximum powers and antenna 
heights 13 proposed by Appendices A and B of the Third 
Notice which complied with the requirements of the Third 
Notice by citing exhibits of the prior hearing was filed by 
A. Earl Cullum, who proposed that maximum powers 
greater than the proposed 200 kw be permitted on Chan¬ 
nels 7 and above and that maximum antenna heights 
greater than 500 feet be permitted on all channels (App. 
70-73). 

Appendix C of the Third Notice proposed the following 
channel assignments: 

Logansport, Indiana UHF Channel 51 

Terre Haute, Indiana VH F Channel 10 

UHF Channels 57*, 63 
Owensboro, Kentucky UHF Channel 14 

• Reserved for educational use. 

(App. 47-48) 

When Logansport Broadcasting Corp.’s consulting engi¬ 
neer determined that VHF Channel 10 could be assigned 
to both Logansport and Owensboro if deleted from Terre 
Haute, Logansport joined with Owensboro On The Air, 
Inc., of Owensboro and submitted a counterproposal re- 


13 In the Third Notice the Commission expressed the effective 
radiated power in decibels above one kilowatt (db), and in the 
Sixth Report and Order in both decibels (dbk) and kilowatts (kw). 
For the sake of simplicity and uniformity, power will be ex¬ 
pressed herein in kilowatts (kw). Antenna heights are expressed 
in feet above the average of the terrain 2 to 10 miles from the 
antenna. 
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questing the assignment of VHF Channel 10 to both 
Logansport and Owensboro instead of to Terre Haute, 
and the addition of another UHF channel to Terre Haute 
(App. 49). Wabash Valley Broadcasting Corporation of 
Terre Haute, an intervener in this case, objected to 
Logansport’s counterproposal. 

On the same date Logansport filed its counterproposal, 
the Federal Communications Bar Association renewed its 
objections in its Petition, originally submitted in 1948, to 
adoption of a rigid allocation plan. The Bar Association 
contended that the proposed allocation plan, rigidly ap¬ 
plied under the policy set forth in the Order of Yankee 
Network, Inc., supra, 4 Pike & Fischer, R.R. 164, vio¬ 
lated Section 307(b) of the Communications Act of 1934, 
as Amended (Supp. 60). Despite the serious questions 
raised by the Bar Association, it was not until three 
years after the original objection and after prodding by 
congressional leaders that the Commission finally held 
oral argument on the Bar Association’s objections. Dur¬ 
ing those intervening three years the Commission 
proceeded upon the basis that it had the legal authority 
to adopt and execute the proposed rules. 

After oral argument in June, 1951 on the objections of 
the Bar Association and others to the Commission’s 
legal authority to adopt the proposed rules, the Commis¬ 
sion issued a Memorandum Opinion asserting that it did 
have the legal authority to issue the proposed rules 
(App. 50 et seq.). Again Commissioner Jones dissented 
(App. 62 et seq.). 

On July 25, 1951 the Commission, after a conference 
to which all parties had been invited, issued an Order 
canceling the oral hearings which had been scheduled to 
take place pursuant to the Third Notice I4 . That Order 
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provided all parties with an opportunity to file written 
sworn statements and exhibits (hereinafter referred to as 
evidence) fully setting out their position in support of 
the pleadings and counterproposals they had filed. 

Logansport complied with the July 25, 1951 Order and 
submitted detailed evidence in support of its counter¬ 
proposal in the form of a Written Presentation in Lieu of 
Hearing (App. 74 et seq.), and later a Brief in Support of 
Counterproposals (App. 108 et seq.). 

After having submitted its counterproposal requesting 
the assignment of YHF Channel 10 to Logansport, Lo¬ 
gansport Broadcasting Corp. filed an application for a 
construction permit to erect a new television broadcast 
station at Logansport to operate on VHF Channel 10. 
That application was accepted by the Commission, as¬ 
signed File No. BPCT-836, and is now pending. 

The rule making proceedings were finally concluded on 
April 14, 1952 when the Commission released its Sixth 
Report and Order (hereinafter referred to as the Sixth 
Report) (App. 112 et seq.) in which the Commission de¬ 
nied Logansport’s counterproposal to assign VHF Chan¬ 
nel 10 to both Logansport and Owensboro instead of to 
Terre Haute only (App. 138-139). Commissioner Jones 
again dissented (App. 147-151). The Commission also 
adopted increased maximum powers for stations on Chan¬ 
nels 7 and above (App. 128) and increased maximum an¬ 
tenna heights for stations on all channels (App. 129). 
One of the rules adopted by the Sixth Report was Rule 
3.607(a), 15 which provides that the Commission will not 


13 Rule 3.607(a): “Subject to the provisions of subparagraph 
(b) herein, applications may be filed to construct television broad¬ 
cast stations only on the channels assigned in the Table of As¬ 
signments and only in the communities listed therein. Applica¬ 
tions which fail to comply with this requirement, whether or not 
accompanied by a petition to amend the Table, will not be ac¬ 
cepted for filing.” 
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even accept for filing applications specifying a channel 
not listed in Rule 3.606, the Table of Assignments. 1 ® 

Logansport then filed a Petition for Rehearing (App. 
151 et $eq.) which was denied by a Memorandum Opinion 
and Order (App. 173 et seq.). The instant Petition for 
Review (App 2 et seq.) was then filed with this Court. 

STATUTES AND REGULATIONS INVOLVED 

Administrative Procedure Act, Act of June 11, 1946, c. 
324, 60 Stat. 238, U.S.C.A., Title 5, Section 1001 et seq. 
Pertinent sections are set forth in the Supplement to 
this brief at pages 54-56. 

Judicial Review Act of 1950, Act of Dec. 29, 1950, c. 1189, 
64 Stat. 1129, U.S.C.A., Title 5, Section 1031 et seq. 
Pertinent sections are set forth in the Supplement 
to this brief at pages 56-57. 

Communications Act of 1934, as Amended, Act of June 
19, 1934, c. 652, 48 Stat. 1064, as amended June 22, 
1936, c. 25, 49 Stat. 1098; May 20, 1937, c. 229, 50 
Stat. 189; March 23, 1941, c. 244, 55 Stat. 46; October 
15, 1949, c. 695, 63 Stat. 880; U.S.C.A., Title 47, 
Section 151 et seq. Pertinent sections are set forth 
in the Supplement to this brief at pages 57-62. 

Rules and Regulations of the Federal Communications 
Commission, Sections 3.606 and 3.607(a). Pertinent 
sections are set forth in the Statement of the Case 
and in the Argument. 


16 Under the provisions of Rule 3.607(a) the Commission must 
dismiss Logansport’s application without hearing. 
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STATEMENT OF POINTS 

The Federal Communications Commission’s Orders are 
unlawful for the following reasons: 

1. The allocation or assignment of specific television 
channels to specific cities prior to receipt and considera¬ 
tion of applications violated Section 307(b) of the Com¬ 
munications Act which requires that radio facilities shall 
be allocated by action on applications so as to produce a 
fair, efficient, and equitable distribution of radio service 
to the several states and communities. 

2. The Commission ignored all relevant and material 
evidence and arguments favorable to petitioner, selected 
only evidence which would support its own original pro¬ 
posed television channel assignments, and failed to show 
in its report that all relevant and material evidence and 
arguments had been considered as required by Section 
4(b) of the Administrative Procedure Act. 

3. The adoption of rules concerning which no notice 
had been issued, and differing so materially from those 
proposed and regarding which comments had been re¬ 
ceived, that evidence presented in respect of the original 
proposal could not be considered, violated Section 4(a) 
of the Administrative Procedure Act. 

4. The abandonment of announced principles of assign¬ 
ment of television channels and adoption of new prin¬ 
ciples of assignment without notice, which had the effect 
of changing the rules in the middle of the game, violated 
Section 4(a) of the Administrative Procedure Act. 

5. The adoption of a rule particular and immediate 
in effect which will cause the dismissal without hearing 
of a pending television application just as effectively as 
though the application had been denied, was adjudication 
requiring findings of fact and conclusions of law which 
the Commission failed to make. 
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6. The failure to consider “radio service” as the avail¬ 
ability of both transmission and reception, and the failure 
to assign a television channel to two cities in two states 
rather than to only one city in one state, violated Section 
307(b) of the Communications Act which requires a fair, 
efficient, and equitable distribution of radio facilities and 
service among the several states and communities. 

SUMMARY OF ARGUMENT 

The first question presented is whether the Communica¬ 
tions Act of 1934, as Amended, grants the Federal Com¬ 
munications Commission authority and power to adopt as 
a rule, prior to receipt and consideration of applications, 
a table of television channels so firm and rigid that pend¬ 
ing applications specifying channels not listed in the 
table will be dismissed without hearing and new applica¬ 
tions requesting channels not listed will not be accepted. 
If the Court finds that the Commission has the authority 
and power to adopt such a table, the remaining questions 
relate to the Commission’s failure to assign YHF Channel 
10 to both Logansport, Indiana, and Owensboro, Ken¬ 
tucky, as requested by your petitioner, instead of to 
Terre Haute, Indiana, as originally proposed by the 
Commission. 

Adoption of a Table of Assignments Violated Section 
307(b) of the Communications Act. 

Section 307(b) of the Communications Act, headed 
“allocation of facilities”, provides that the Commission 
in considering applications for licenses shall make such 
distribution of frequencies, hours of operation, and power 
among the several states and communities as to provide 
a fair, efficient, and equitable distribution of radio service 
to the same. Sections 4(i) and 303(f) and (r) authorize 
the Commission to adopt rules and regulations not in- 
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consistent with law. Section 303(c) authorizes the Com¬ 
mission to assign frequencies to various classes of stations 
and to individual stations, and Section 303(d) authorizes 
the Commission to determine the location of classes of 
stations or individual stations. Sections 4(i) and 303(f) 
and (r) are sections of general applicability not only be¬ 
cause of their position in the Act but also because each 
contains the words of limitation ‘‘not inconsistent with 
this chapter” or ‘‘not inconsistent with law”—in other 
words, those sections are subject to and modified by the 
specific provisions of other sections of the Act. In addi¬ 
tion, the very first words of Section 303 are “Except as 
otherwise provided in this chapter.” Section 307(b), 
headed “allocation of facilities” is a specific section pre¬ 
scribing the manner in which the Commission shall deter¬ 
mine the location and frequencies of stations not only 
because it is the only section relating to allocation or 
assignment of radio facilities but also because it is later 
in order in the Act 

The Commission, prior to receipt of applications, 
adopted as a rule a table assigning specific television 
channels to specific communities and a rule providing 
that applications requesting a channel not listed as avail¬ 
able to that community in the Table of Assignments 
would not be accepted. The latter rule will result in a 
dismissal without hearing of petitioner’s pending appli¬ 
cation for a new television station at Logansport, Indiana, 
requesting VHF Channel 10 which was not assigned to 
Logansport by the Table. 

Fundamental principles of statutory construction lead 
irresistibly to the conclusion that the allocation of radio 
facilities, including television channels, may be allocated 
or assigned only by action on applications as prescribed 
by specific Section 307(b) and not by general rule mak¬ 
ing under general Sections 4(i) and 303. It follows that 
the Table of Assignments (Rule 3.606) is invalid. 
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Denial of Petitioner’s Request to Assign VHF Channel 
10 to Logansport, Indiana, Violated Sections 4(a) and (b), 
7(c) and 8(d) of the Administrative Procedure Act and 
Section 307(b) of the Communications Act. 

The Commission issued a notice of proposed rule mak¬ 
ing which contained a table of proposed television chan¬ 
nel assignments based upon application of stated prin¬ 
ciples of assignment and a proposed rule specifying maxi¬ 
mum powers and antenna heights for television broadcast 
station. Comments and objections were invited. The 
Commission’s notices provided that comments and pro¬ 
posals requesting modification of the table of proposed 
channel assignments must be supported by evidence show¬ 
ing the effect of the modification on the principles of 
assignment previously announced. 

Your petitioner filed a counterproposal requesting that 
VHF Channel 10 be assigned to both Logansport, In¬ 
diana, and Owensboro, Kentucky, instead of to Terre 
Haute, Indiana, as proposed by the Commission. The 
supporting evidence was based upon the maximum pow¬ 
ers and antenna heights previously proposed by the Com¬ 
mission and complied with the requirement that the effect 
on the principles of assignment be shown. 

Instead of considering all of the evidence presented by 
your petitioner, the Commission selected only that neces¬ 
sary to support its original proposal to assign VHF 
Channel 10 to Terre Haute and ignored all evidence 
favorable to your petitioner’s request that that channel 
be assigned to Logansport and Owensboro. At the same 
time and without prior notice the Commission adopted 
increased maximum powers and antenna heights and 
entirely new principles of channel assignment without 
affording parties an opportunity to submit their com¬ 
ments and objections and to revise their evidence. The 
Commission then cited the increased maximum powers 
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and antenna heights and the new principles of channel 
assignment as reasons for refusing to consider your peti¬ 
tioner’s evidence and arguments. 

The failure to consider all evidence and arguments pre¬ 
sented by your petitioner violated Section 4(b) of the 
Administrative Procedure Act 'which requires the Com¬ 
mission to consider all relevant matter presented and to 
show in its report that all evidence and arguments had 
been carefully considered. Had the Commission consid¬ 
ered all the evidence, it would have been required to 
assign VHF Channel 10 to Logansport and Owensboro as 
requested. 

The adoption of new maximum powers and antenna 
heights and new principles of assignment without notice 
violated Section 4(a) of the Administrative Procedure 
Act (which requires that notice of proposed rules must 
be given), and denied parties the opportunity to submit 
data, views or arguments as provided by Section 4(b) 
of the Act. Since the Commission failed to follow’ the 
required procedures, the new maximum pow’ers and an¬ 
tenna heights and the new’ principles of assignment were 
invalid and should not have been used as a basis for 
the failure to consider petitioner’s evidence. 

The refusal to assign VHF Channel 10 to Logans¬ 
port as requested had just as particular and immediate 
an effect on your petitioner’s pending application for 
VHF Channel 10 at Logansport as though the applica¬ 
tion had been denied because, under the rules adopted, 
the Commission must dismiss the application without any 
consideration whatsoever. The assignment of VHF Chan¬ 
nel 10 to Terre Haute instead of to Logansport was actu¬ 
ally adjudication. The Commission failed to consider all 
the evidence as required by Section 7(c) of the Adminis¬ 
trative Procedure Act and failed to make findings of fact 
and conclusions of law as required by Section 8(b) of 
that Act. 
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Section 307(b) of the Communications Act requires a 
fair, efficient and equitable distribution of radio service 
among the several states and communities. In consider¬ 
ing proposals to modify the Commission’s table of pro¬ 
posed television channel assignments the Commission 
considered only transmission facilities and ignored the 
well established principle that “radio service”, as used in 
Section 307(b), means the availability of reception as well 
as transmission facilities. The assignment of VHF Chan¬ 
nel 10 to only one city instead of to two cities produced 
an inefficient allocation of facilities in violation of Section 
307(b) and was inconsistent with action taken in the same 
Report and Order on other similar proposals. In addi¬ 
tion, the failure to assign VHF Channel 10 to two cities 
in two states instead of to one city in but one state vio¬ 
lated the requirement for a fair and equitable distribu¬ 
tion of radio service and facilities among the several 
states and communities. 

ARGUMENT 

A 

Does Section 307(b) of the Communications Act Which 
Provides That the Federal Communications Commission 
Shall, “In Considering Applications for Licenses (and in 
Allocating Radio Facilities) . . . When and Insofar as 
There Is a Demand for the Same, . . . Make Such Dis¬ 
tribution of Licenses ... as to Provide a Fair, Efficient, 
and Equitable Distribution of Radio Service ...” Pro¬ 
hibit the Commission From Adopting Rules Allocating 
Specific Television Channels to Specific Cities Under the 
Rule Making Authority of Sections 4(i) and 303 of the 
Communications Act Prior to Receipt and Consideration 
of Applications for Licenses? 

The pertinent statutes which must be construed are 
Sections 1. 4(i), 303(a), (b), (c), (d), (e), (f), (g), (h) 
and (r), and 307(b) of the Communications Act of 1934, 
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as Amended. These sections are set forth in the supple¬ 
ment to this brief at pages 57 to 62, inclusive. 

The Commission’s Sixth Report and Order issued .April 
14, 1952 (App. 112 et seq.) terminating the television 
allocation rule-making proceedings adopted as Rule 3.606 
a table assigning more than 2000 television broadcast 
channels to approximately 1250 communities throughout 
the United States, and Rule 3.607(a) 17 providing that 
applications specifying channels not assigned in the Table 
of Assignments (Rule 3.606) would not be accepted for 
filing. Rule 3.607(a) requires the Commission to dismiss 
Logansport’s pending application for VHF Channel 10 
because that channel was not assigned to the City of 
Logansport in the Table of Assignments (App. 146). 

Shortly after the television allocation rule-making pro¬ 
ceedings were initiated in 1948, the Federal Communica¬ 
tions Bar Association questioned the Commission’s legal 
power to adopt a hard and fast rather than a flexible 
table of television channel assignments prior to receipt 
and consideration of applications for such channels, and 
a rule providing that applications requesting a channel 
not listed in the table of assignments would not be ac¬ 
cepted for filing or otherwise considered by the Com¬ 
mission. The Bar Association contended that Section 
307(b) of the Communications Act 18 prohibited the alloca¬ 
tion or assignment of television channels except by con¬ 
sideration and grant of applications. 


17 The text of Rule 3.607(a) is set forth in footnote 15. 

18 Section 307(b): “In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as there is a 
demand for the same, the Commission shall make such distribution 
of licenses, frequencies, hours of operation, and of power among 
the several states and communities as to provide a fair, efficient 
and equitable distribution of radio service to each of the same.” 
(Supp. 60) (Emphasis supplied). 
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Instead of promptly considering the serious questions 
presented by the Bar Association’s petition, the Commis¬ 
sion continued its rule-making proceedings on the basis 
that it had legal power to adopt the proposed Table of 
Assignments and related rules. It was not until more 
than three years after the Bar Association’s petition was 
filed that the Commission held oral argument on the peti¬ 
tion. On July 13, 1951 the Commission issued its Memo¬ 
randum Opinion (App. 50 et seq.) rejecting the Bar 
Association’s contentions on the ground that Sections 1, 
4(i) and 303(a), (b), (c), (d), (e), (f), (g), (h) and (r) 
of the Communications Act 

“constitute clear grants of authority to this Com¬ 
mission to adopt rules and regulations providing for 
the allocation of television channels on a geographi¬ 
cal basis . . ., such rules ... to be applicable and 
controlling in individual licensing proceedings.” 
(App. 54). 

The Commission also asserted that the interpretation of 
Section 307 (b) urged by the Bar Association would 

“. . . nullify the specific authority granted in Sec¬ 
tions 303(d), (f) and (r) ... The Commission con¬ 
strues Section 307(b) as providing a substantive 
standard which requires an equitable distribution of 
facilities and is subject to implementation, in the 
Commission’s discretion, either through adoption of 
general rules or, in their absence, in consideration of 
individual licensing proceedings.” (App. 58) 

Commissioner Jones dissented from the Commission’s 
Memorandum Opinion on the Bar Association’s petition 
(App. 62 et seq.). His dissent included the following: 

“I agree that the Commission has general rule-mak¬ 
ing authority under Sections 1, 4(i) and 303(a), (b), 
(c), (d), (e), (g), (h), and (r) of the Communications 
Act. Appendices A and B qualify as such general 
rules of equal applicability ‘among the several states 
and communities’ so ‘as to provide a fair, efficient, 
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and equitable distribution of radio service to each 
of the same’ . . (App. 62). 

• • • • 

“However, Appendix C, the geographical allocation 
plan, is an inflexible proposal, not of general applica¬ 
bility to all states and communities. Varying num¬ 
bers of channels are proposed to be assigned to re¬ 
spective cities and states . . .” (App. 63). 

• • • • 

‘‘The type of problem confronting the Commission 
in a geographical allocation plan is very different 
from the factual situations dealt with by general 
rules of the Commission. The network rules and 
Sec. 3.109 of the Commission’s rules provide that 
contracts which transfer the licensee’s responsibility 
under the Act lend themselves to general rules. Pro¬ 
viding for power and service areas which will be 
protected (from interference) falls within the cate¬ 
gory of facts which might be dealt with by a general 
rule.” (App. 67-68). 

• • • • 

“Against this background, I disagree with the con¬ 
clusion of the Commission that w r e have authority by 
rule making proceedings to make a firm, fixed, city 
by city allocation plan, made in pursuance of Sec¬ 
tions i, 4(i) and 303(a), (b), (c), (d), (e), (f), (g), 
(h), and (r). I believe that these sections are subject 
to interpretation according to the cardinal rules of 
all statutory construction so that effect is given, if 
possible, to every w’ord, clause and sentence of the 
statute (App. 68). 

• • • • 

“The situation presentlv before us is that Sections 
1, 4(i) and 303(a), (b), *(c), (d), (e), (f), (g), (h) 
i and (r) relate to the administration of the Act as a 
whole and must give way before the specific language 
of Sections 307(b) and 309(b).” (App. 69). 

The portion of Logansport’s Petition for Rehearing 
questioning the Commission’s legal authority to adopt 
Rules 3.606 and 3.607(a) (App. 170-171) was denied by 
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the Commission for the reasons stated in its Memorandum 
Opinion on the Bar Association Petition (App. 182). 
Logansport agrees generally with the views expressed by 
Commissioner Jones. 

Prior decisions of this and other Courts construing 
Sections 4(i), 303, and 307(b) of the Communications Act 
are not of material assistance as the questions presented 
in those cases did not require simultaneous consideration 
of the various sections of the Act. Decisions involving 
Sections 4(i) and 303 have been generally limited to at¬ 
tacks on the validity of rules and regulations of general 
applicability, and decisions involving Section 307(b) have 
been limited to actions on applications for licenses. 
Therefore, basic construction of the pertinent sections of 
the Act is necessary to resolve the issues in dispute. 

The following familiar and well-settled rules of statu¬ 
tory construction are applicable here. It is a cardinal 
rule of statutory construction that effect is to be given 
if possible to every word, clause and sentence of a statute. 
Washington Market Company v. Hoffman, 101 U.S. 112, 
25 L.Ed. 782, 783; United States v. Daniels, 2 Cir., 279 F. 
844, 849; Sablowsky v. United States , 3 Cir., 101 F.2d 
183, 190. Congress will be presumed to have used w’ords 
in their usual ordinary meaning. Old Colony R. Co. v. 
Commissioner of Internal Revenue, 284 U.S. 552, 560, 76 
L.Ed. 484, 489; Crane v. Commissioner of Internal Reve- 
n'ue, 331 U.S. 1, 6, 91, L.Ed. 1301, 1306. However inclu¬ 
sive may be the general language of the statute, it will 
not be held to apply to a matter specifically dealt with in 
another part of the same enactment. United States v. 
Chase, 135 U.S. 255, 260, 34 L.Ed. 117, 119; Ginsberg & 
Sons v. Popkin, 285 U.S. 204, 208, 76 L.Ed. 704, 708. 
Even.’ part of a statute must be construed in connection 
with the wrhole so as to make all the parts harmonize, if 
possible, and give meaning to each. Washington Market 
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Co. v. Hoffman , 101 U.S. 112, 25 L.Ed. 782, 784; Gins¬ 
berg & Sons v. Popkin, 285 U.S. 204, 208, 76 L.Ed. 704, 
708. If possible, a statute will not be construed to lead 
to absurd or impractical results. Hawaii v. Mamkichi, 190 
U.S. 197, 213, 47 L.Ed. 1016, 1021; Oates v. First National 
Bank , 100 U.S. 239, 25 L.Ed. 5S0, 582; 1Bagger Co. v. 
Helvering , 308 U.S. 389, 394, 84 L.Ed. 340, 344. 

The Communications Act is divided into the following 
titles or subchapters: 

I. “General Provisions” 

II. “Common Carriers” 

III. “Provisions Relating to Radio” 

IV. “Procedural and Administrative Provisions” 

V. “Penal Provisions: Forfeitures” 

VI. “Miscellaneous Provisions” 

Sections 1 and 4(i) of the Act are contained in Sub- 
chapter I, and Sections 303 and 307(b) are contained in 
Subchapter III. These sections are headed as follows: 

Section 1: “Purposes of Act: Federal Communica¬ 
tions Commission created” (Supp. 
57) 

Section 4: “Federal Communications Commission; 

composition and provisions relating 
thereto generally” (Supp. 58) 

Section 303: “Powers and duties of the Commis¬ 
sion” (Supp. 58) 

Section 307: “Licenses; allocation of facilities; 
terms” (Supp. 60) 

That Sections 1 and 4(i) are general sections which 
may be limited by other specific provisions is beyond dis¬ 
pute because of their location within Subchapter I, 
headed “General Provisions”, and because of the words 
of limitation “not inconsistent with this chapter” con¬ 
tained in Section 4(i) (Supp. 59) 

Sections 303 and 307(b) contain key words which the 
Commission completely neglected. Section 303 opens with 
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“Except as otherwise provided in this chapter” (Supp. 
58). Sections 303(f) and (r) both contain “not incon¬ 
sistent with law” and “necessary ... to carry out the 
provisions of this chapter” (Supp. 59). Section 307(b) 
is headed “Allocation of Facilities” and contains the 
words “applications” and “demand” (Supp. 60). 

That the Commission failed to give any effect whatso¬ 
ever to the -words “applications” and “demand” of Sec¬ 
tion 307(b) is demonstrated by the request contained in 
paragraph 15 of the Commission’s Third Notice that 
prospective applicants 

“postpone the filing of such applications or amend¬ 
ments pending a final determination on the rules, 
standards, and assignments proposed in this proceed¬ 
ing” (App. 39) (Emphasis supplied). 

The Commission contended in its Memorandum Opinion 
on the Bar Association petition that 

“. . . to interpret Section 307(b) to nullify the spe¬ 
cific authority granted in Sections 303(d), (f), and 
(r) is at variance with well-established doctrine that 
different sections of a statute are not to be read as 
to render them mutually inconsistent” (App. 58). 

But neither the Bar Association nor Logansport ever 
contended that giving effect to the words “applications” 
and “demand” would nullify the power granted by Section 
303(d) to determine the location of stations (Supp. 59), 
and by 303(f) and (r) to make rules and regulations 
(Supp. 59). That giving effect to all the words of Sec¬ 
tion 307(b) in their usual and ordinary meaning is pos¬ 
sible and will not nullify any part of Section 303 has 
been clearly demonstrated by the Commission over a 
period of 17 years, by the authorization of more than 
2400 standard (AM) broadcast stations in approximately 
1500 communities throughout the United States even 
though the technical problems of allocating standard 
(AM) broadcast stations are much more difficult than 
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for television stations. The low and medium frequencies 
used for standard (AM) broadcast stations, 540 to 1600 
kilocycles, have propagation characteristics which vary 
greatly between day and night, making it possible for 
high power clear channel stations to provide service for 
hundreds of miles at night, whereas the very high and 
ultra high frequencies used for television broadcast sta¬ 
tions, 54 to S90 megacycles, have propagation character- 
istieS which limit the service area or range to slightly 
beyond line of sight and which vary but little between 
day and night. Because of the long-range propagation 
characteristics of the frequencies used for standard (AM) 
broadcast stations, even low power transmitters will cause 
severe interference at night to other stations hundreds 
of miles distant operating on the same frequency. On 
the other hand, the short range line of sight propagation 
characteristics of the frequencies used for television 
broadcast stations produce no substantial interference 
problems to other stations on the same channel located 
more than 170 to 220 miles awav. The Commission has 
determined the location of all standard (AM) broadcast 
stations by application of the procedures and methods set 
forth in Section 307(b). It is respectfully submitted that 
it is not only possible but mandatory for the Commission 
to give effect to all the words of Sections 303 and 307(b). 
Washington Market Company v. Hoffman, supra, 101 U.S. 
112, 25 L.Ed. 7S2, 783: United States v. Daniels, supra, 
2 Cir., 279 F. S44, 849: Sablowsky v. United States, 
supra, 3 Cir., 101 F.2d 183, 190. 

Lest it be contended by the Commission that the coun¬ 
terproposals requesting specific channel assignments con¬ 
stituted applications within the meaning of Section 307(b), 
attention is invited to Sections 308(a) and (b) and 319(a) 
of the Communications Act (Supp. 60-62) which require 
that applications, except in emergencies, must be in writ¬ 
ing (Supp. 60), must specify the location of the pro¬ 
posed station (Supp. 61), and must set forth the fre- 
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quencies and power desired to be used (Supp. 61-62). 
“Demand” is defined as “to ask for with authority; 
to claim as due or just”. Websters New International 
Dictionary, Second Edition, Unabridged, page 694. It is 
respectfully submitted that use of the words of Section 
307(b) in their usual and ordinary meaning is possible 
and required. Old Colony R. Co. v. Commissioner of 
Internal Revenue, supra, 284 U.S. 522, 560, 76 L.Ed. 484, 
489: Crane v. Commissioner of Internal Revenue, supra. 
331 U.S. 1, 6, 91 L.Ed. 1301, 1306. 

Even though the general language of Sections 303(d), 
(f) and (r) may be inclusive as contended by the Com¬ 
mission, it cannot be held to apply to the allocation or 
assignment of radio facilities, including television broad¬ 
cast channels, because the allocation or assignment of 
radio facilities is dealt with specifically in Section 307(b). 
United States v. Chase, supra, 135 U.S. 255, 260, 34 L.Ed. 
117, 119: Ginsberg & Sons v. Popkin, supra, 285 U.S. 204, 
208, 76 L.Ed. 704, 708. Not only the heading of Section 
307, “Allocation of Facilities”, but also the language of 
Section 307(b), demonstrates that Section 307(b) is a 
specific section setting forth the procedures the Commis¬ 
sion must follow in carrying out the powers and duties 
listed in Section 303 insofar as they relate to location and 
distribution of stations and licenses, frequencies, hours of 
operation, and power. 

That the construction urged herein will make all parts 
of the Communications Act harmonize and will give mean¬ 
ing to each part is clearly shown by the history of alloca¬ 
tion or assignment of facilities to standard (AM) broad¬ 
cast stations discussed above. 

It is respectfully submitted that the construction urged 
herein fully complies with the principles set forth in 
Washington Market Co. v. Hoffman, supra, 101 U.S. 112, 
25 L.Ed. 782, 784; and Ginsberg and Sons v. Popkin, 
supra, 285 U.S. 204, 208; 76 L.Ed. 704, 708. 
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The construction followed by the Commission produces 
an absurd and impractical result. Section 307(b) directs 
the Commission to make such distribution of licenses 

. . as to provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the same.” 
(Supp. 60). (Emphasis supplied). 

Service can only be supplied by the use of a transmitting 
station. Mere allocation or assignment of a frequency or 
channel to a state and community, as the Commission 
has done in its Table of television channel assignments 
(Rule 3.606), does not in itself provide service. Since 
Sections 30S(a) and (b) and 319(a) of the Communica¬ 
tions Act require written applications before a license, 
construction permit, or other authorization may be issued, 
service may only be provided by the actual grant of an 
application followed by construction and operation of the 
authorized station. Mere assignment of a television 
broadcast channel to a community does not and cannot 
of itself provide service. 

The problems disclosed in subsequent portions of this 
Brief further demonstrate the absurd results which arise 
from the Commission’s construction of the Act. 

The interpretation and construction of Sections 303 and 
307(b) urged by Logansport Broadcasting Corp. is logical 
and practical. As shown above, the Commission, by fol¬ 
lowing the construction urged herein, has authorized more 
than 2400 standard (AM) broadcast stations in approxi¬ 
mately 1500 communities throughout the United States 
even though the technical problems of allocation of stand¬ 
ard (AM) stations are much more difficult than for tele¬ 
vision channels. 

A decision by this Honorable Court that the Com¬ 
mission does not have the authority or power to adopt a 
firm Table of Assignments prior to receipt and grant of 
applications would not adversely affect a single television 
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station authorized to date, because every application 
granted either did not involve problems of objectionable 
interference with other authorized or proposed stations, 
or was granted after competitive hearings with mutually 
exclusive applications. Only applications not yet granted 
would be affected, and those applications would be acted 
upon in the manner prescribed by Section 307(b). 

It is respectfully submitted that the construction urged 
herein will lead to logical and practical results, and that 
the construction adopted by the Commission is an illegal 
exercise of its authority under the Communications Act. 
Hawaii v. Mankichi, supra, 190 U.S. 197, 213, 47 L.Ed. 
1016, 1021; Oates v. First National Bank, supra, 100 U.S. 
239, 25 L.Ed. 580, 582; Hagger Co. v. Helvering, supra, 
308 U.S. 389, 394, 84 L.Ed. 340, 344. 

The construction urged herein by Logansport is sup¬ 
ported not only by the principles and decisions cited 
above, but also by Sablowsky v. United States, supra, 
3 Cir., 101 F.2d 183. In that case, the appellants, who 
had been convicted of conspiracy to manufacture and sell 
distilled spirits in violation of the Criminal Code, con¬ 
tended that Section 605 of the Communications Act of 
1934, as Amended, 19 relating to unauthorized publication 
or use of communications, prohibited the admission in 
evidence of communications intercepted by wire tapping 
of intrastate telephone communications. Although the 
words “interstate and foreign” were present in two of 
the four clauses of Section 605, the second clause relied 
upon by appellants prohibited any person from divulging 
or publishing any intercepted communication whatsoever. 
The Government contended that the prohibitions of the 
second clause of Section 605 related only to interstate 
and foreign but not intrastate communications because 


« Act of June 19, 1934, c. 652, 48 Stat. 1103, U.S.C.A., Title 47, 
Section 605. 




26 


Section 2(a) of the Act 20 provided that provisions of the 
chapter shall apply **. . . to all interstate and foreign com¬ 
munication by wire or radio ...” The Court, in reject¬ 
ing the Government’s contention, held that the second 
clause of Section 605 related to all communications and 
not just interstate and foreign communications. The 
Court said 

“The provisions of Section 2 of the Act, 47 U.S. 
C.A. 152, which are general in that they purport to 
relate to the Act as a whole must give way to the 
specific and significant language of Section 605, later 
in order or arrangement in the Act.” Sablowshy v. 
United States, supra , 3 Cir., 101 F.2d 183, 190. 

The principles set forth in Sablowsky v. United States 
are equally applicable in the instant case. Here the pro¬ 
visions of Section 303 are general in that they relate to 
other sections of the Act dealing with radio, and Section 
307(b) not only contains specific and significant language 
but also appears later in order of arrangement in the 
Act. It is respectfully submitted that the specific pro¬ 
visions of Section 307(b) relating to allocation and assign¬ 
ment of radio facilities, including television broadcast 
channels, must override the general provisions of Section 
303. 

In conclusion, the construction of the Act adopted by 
the Commission violates every fundamental principle of 
statutory construction, and the construction urged herein 
by Logansport complies fully with each principle and the 
decision in Sablcncsky v. United States. It follows that 
the Commission does not have the power to allocate or 
assign radio facilities including television broadcast chan¬ 
nels prior to receipt, consideration and grant of applica¬ 
tions, and, therefore, the Table of Assignments (Rule 
3.606) is invalid. 

20 Act of June 19, 1934, c. 652, 48 Stat. 1064, U.S.C.A., Title 47, 
Section 2(a). 


In Rule Making Proceedings, Is An Administrative 
Agency Required to Consider AH Relevant and Material 
Evidence and Arguments and to Show In Its Report 
That All Such Evidence and Arguments Have Been Care¬ 
fully Considered? 

Section 4(b) of the Administrative Procedure Act pro¬ 
vides, in part, that 

“After notice required by this section, the agency 
shall afford interested persons an opportunity to 
participate in the rule making through submission of 
written data, views or arguments with or without the 
opportunity to present the same orally in any man¬ 
ner; and, after consideration of all relevant matter 
presented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis 
and purpose . . (Supp. 54). 

The legislative history of the Administrative Procedure 
Act discloses that the “concise general statement” must 
be sufficiently complete and detailed to show that “all 
relevant matter” was carefully and thoroughly consid¬ 
ered: 

“The required statement of the basis and purpose 
of rules issued should not only relate to the data so 
presented but with reasonable fullness explain the 
actual basis and objectives of the rule.” Senate Re¬ 
port No. 752, 79th Congress, 1st Session; Senate 
Document No. 248, 79th Congress, 2nd Session, page 
201 . 

• • • • 

“The agency must keep a record and analyze and 
consider all relevant matter so presented prior to 
issuance of rules. The required statement of the 
basis and purpose of rules issued should not only 
relate to the data so presented but with reasonable 
fullness explain the actual basis and objectives of 
the rule. ,, House Report No. 1980, 79th Congress, 
2nd Session; Senate Document No. 248, 79th Con¬ 
gress, 2nd Session, page 259. 
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Logansport Broadcasting Corp. presented detailed, rele¬ 
vant and material evidence (App. 74 et seq.) and argu¬ 
ments (App. 108 et seq.) in support of its counterpro¬ 
posal to assign YHF Channel 10 to both Logansport, 
Indiana and Owensboro, Kentucky instead of to Terre 
Haute, Indiana, as proposed by the Commission in Ap¬ 
pendix C of the Third Notice (App. 47-48). The evidence 
included descriptions of the cities of Logansport and 
Owensboro (App. 77-79, 95-99), areas, cities and popula¬ 
tions within the service areas and contours of a VHF 
Channel 10 operating at each of the three cities (App. 
81-84, 91-92, 102-106, 106-A), economic data concerning 
the cities and areas within the Grade B service contours 
(App. 85-90), other VHF services available to the areas 
(App. 90-92, 105-106, 106-C), and applications of the 
priority principles of assignment (App. 91, 109-110). The 
arguments included a showing that the assignment of 
VHF Channel 10 to both Logansport and Owensboro 
would more fully provide the fair, efficient and equitable 
distribution of facilities required by Section 307(b) of 
the Communications Act, (Supp. 60), than would the 
assignment of that channel to Terre Haute. (App. 109). 

In denying the Logansport counterproposal, the Com¬ 
mission, in its Sixth Report and Order, based its decision 
solely upon a comparison of the population of the three 
cities and failed to consider any of the evidence and argu¬ 
ments presented by Logansport: 

“. . . the combined population of both Logansport 
and Owensboro is less than the population of Terre 
Haute. In view of the size and importance of Terre 
Haute, we do not believe that Channel 10 should be 
deleted from Terre Haute to provide a VHF channel 
for Logansport and Owensboro. In light of the 
foregoing, the counterproposal of Logansport Broad¬ 
casting Corporation and Owensboro On the Air, Inc. 
is denied.” (App. 138-139). 
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When its failure to consider all relevant and material 
evidence and arguments was called to the Commission’s 
attention by Logansport’s Petition for Rehearing (App. 
151, et seq .), the Commission denied the Petition by a 
Memorandum Opinion and Order (App. 173 et seq.) in 
which the original error of failing to consider all rele¬ 
vant and material evidence "was compounded by again re¬ 
fusing to consider all such evidence. Instead, the Com¬ 
mission again selected only a little more evidence which 
would still support its original proposal to assign VHF 
Channel 10 to Terre Haute, and again ignored all evi¬ 
dence and arguments favorable to Logansport. In its 
Memorandum Opinion and Order, after first stating that 
the Logansport counterproposal “raises a difficult and 
close question” (App. 176), the Commission then selected 
and compared the populations of the counties within 
which the three cities are located (App. 179) and limited 
economic data relating only to the three cities (App. 179- 
180), and again ignored all evidence favorable to Logans¬ 
port. 21 If the decision was “difficult and close” when only 

21 Logansport’s Brief in Support of Counterproposals (App. 108 
et seq.) summarized the evidence as follows: 

“3. The WSAL-WVJS counterproposal to assign Channel 10 to 
both Logansport and Owensboro instead of to Terre Haute must 
be preferred for the following reasons: 

(a) Channel 10 will be assigned to two cities in two states 
rather than to only one city in a single state, thereby satisfying 
the mandate of Section 307(b) of the Act. 

(b) The assignment of Channel 10 to Logansport will provide 
the first Grade B television service to a ‘white area’ (an area with 
no television service) lying outside the Grade B iso-service con¬ 
tours of all other proposed assignments, thereby satisfying Priority 
No. 1 (App. 106). There is no evidence that the assignment of 
Channel 10 to Terre Haute would satisfy that priority. 

(c) The assignment of Channel 10 to Logansport will provide 
a second television service to an area of 266 square miles as com¬ 
pared to 50 square miles in the case of Terre Haute, thereby more 
completely satisfying Priority No. 3 (App. 106). 

(d) The assignment of Channel 10 to Logansport and Owens¬ 
boro will provide Grade A service to an area of 6,434 square 
miles within which 508,483 persons reside compared to 3,217 
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evidence favorable to Terre Haute was considered, is it 
not reasonable to believe that consideration of evidence 
favorable to Logansport would have resulted in the 
assignment of YHF Channel 10 to Logansport and 
Owensboro ? 

The Commission failed to consider all evidence relating 
to the areas and populations outside the cities of Logans¬ 
port, Owensboro and Terre Haute which w’ould receive 
service even though the Commission had stated that 
“VHF can effectively cover large areas. 99 (App. 121-123, 
125). The evidence shows that the Grade A contours of 
a YHF Channel 10 would extend 32 miles and the Grade 


square miles and 243,175 persons in the case of Terre Haute, 
representing increases of 100% and 109% respectively (App. 
102 ). 

(e) The assignment of Channel 10 to Logansport and Owens¬ 
boro will provide Grade B service to an area of 15,053 square 
miles within which 1,008,911 persons reside compared to 7,698 
square miles and 490,424 persons in the case of Terre Haute, 
representing increases of 95.5% and 106% respectively (App. 103). 

(f) Fourteen cities having populations in excess of 10,000 per¬ 
sons lie within the Logansport and Owensboro Grade B contours 
compared to only three such cities within the corresponding Terre 
Haute contour (App. 103). 

(g) The assignment of Channel 10 to Logansport and Owens¬ 
boro will provide the first VHF Grade B television service to an 
area of 5,750 square miles compared to 2,276 square miles in the 
case of Terre Haute (App. 106). 

(h) The assignment of Channel 10 to Logansport and Owens¬ 
boro will provide the second VHF Grade B service to an area 
of 6,700 square miles compared to 3,664 square miles in the case 
of Terre Haute (App. 106). 

(i) The economic data contained in Tables V to X, inclusive, 
of the WSAL-WVJS evidence filed September 10, 1951, clearly 
proves the superiority of the WSAL-WVJS counterproposal (App. 
85-90). 

(j) The assignment of Channel 10 to Logansport and Owens¬ 
boro will provide the second television assignment to each city, 
thereby satisfying Priority No. 4.” 

The priorities mentioned above will be discussed in a later 
portion of this Brief. 


31 


B contour 49.5 miles from the transmitter (App. 106-A). 22 
Are not the people residing outside the cities of Terre 
Haute, Logansport and Owensboro in the areas shown on 
the coverage maps (App. 106-A) entitled to service? 


Even though the Commission claimed that 

. . in devising our nationwide assignment plan 
consideration was given to communities to be served” 
(App. 179) 


the Commission failed to consider any evidence relating 
to service to communities and areas other than the three 
cities of Terre Haute, Logansport and Owensboro in 
which YHF Channel 10 could be assigned. The Commis¬ 
sion ignored the evidence that YHF Channel 10 at Lo¬ 
gansport would provide Grade B service to ten cities hav¬ 
ing populations in excess of 10,000 compared to only three 
such cities in the case of Terre Haute (App. 103), and 
that YHF Channel 10 at both Logansport and Owensboro 
would provide the following service as compared to use 
of that channel at Terre Haute: 


Terre Haute 

Logansport 

Owensboro 

Logansport & Owensboro 
% Logansport & Owensboro 
vs. Terre Haute 


Grade A Grade B 

Area Popvla- Area Popida- 

sq. mi. tion sq. mi. turn 

2.217 243,175 7,698 490,424 

3.217 200,479 7,698 496,385 

3,217 308,004 7,364 512,526 

6,434 508,483 15,053 1,008,911 

200% 209% 195.5% 206% 

(App. 102). 


The Commission, in its Sixth Report and Order and 
the Memorandum Opinion and Order denying Logans- 
port’s Petition for Rehearing, adopted a new definition 
for service, namely, that service means only transmission 
facilities. The Commission ignored its decisions that 


22 The radii of the contours may also be computed from the 
areas. The Grade A contour would encompass an area of 3,217 
square miles and the Grade B contour an area of 7,698 square 
miles (App. 102). 
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Section 307(b) of the Communications Act contemplates 
availability of both transmission and reception. TJtica 
Observer-Dispatch, Inc., 3 Pike & Fischer Radio Regula¬ 
tion, 265, 272; Finger Lakes Broadcasting System, 3 Pike 
& Fischer R.R., 406, 421. 

In Easton Publishing Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 33, 38, 175 F.2d 344, 349, 
involving mutually exclusive applications at Allentown 
and Easton, Pennsylvania, this Court said 

“It may be that the Commission measured the com¬ 
parative need by the comparative size of the com¬ 
munities. But difference in size does not necessarily 
spell a difference in need.” 

It is respectfully submitted that the evidence ignored by 
the Commission was relevant and material and should 
have been considered. 

The Commission, by selecting evidence which would 
support its original proposal and by ignoring all evi¬ 
dence favorable to Logansport, violated a fundamental 
rule recently reemphasized by the Supreme Court: 

“The substantiality of evidence must take into account 
whatever in the record fairly detracts from its weight. 
This is clearly the significance of the requirements 
of both statutes that courts consider the whole rec¬ 
ord. Committee reports and the adoption of the 
Administrative Procedure Act of the minority views 
of the Attorney GeneraTs Committee demonstrate that 
to enjoin such a duty on the reviewing court was one 
of the important purposes of the movement which 
eventuated in that enactment.” Universal Camera 
Corp. v. National Labor Relations Board , 340 U.S. 
474, 488, 95 L.Ed. 456, 467. 

Although the Universal Camera case involved an ad¬ 
judicator].’ proceeding, it is respectfully submitted that 
the principle is equally applicable to the instant case. 


Section 7(a) of the Judicial Review Act of 1950 provides 
as follows. 23 

“Petitions to review orders reviewable under this 
chapter, unless determined on a motion to dismiss 
the petition, shall be heard in the Court of Appeals 
upon the record of the pleadings, evidence adduced, 
and proceedings before the agency where the agency 
has in fact held a hearing whether or not required 
to do so by law.” (Supp. 57) (Emphasis supplied) 

Since this Court is directed to consider the evidence 
adduced, it follows that the Commission was required to 
consider such evidence. 

Statements by the Commission that all “objections and 
relevant comments and evidence have been most carefully 
considered” (App. 119-120) and that its conclusions were 
based “upon consideration of the entire record” (App. 
115) and upon the “evidence of record” (App. 180) do 
not satisfy the requirements of Section 4(b) of the Ad¬ 
ministrative Procedure Act (Supp. 54) but are self- 
serving declarations which make a mockery of the re¬ 
quired procedures. How else except by including in its 
report detailed analyses of the evidence and detailed con¬ 
clusions based thereon may an administrative agency 
demonstrate that all relevant and material evidence and 
arguments have been considered? And in such situations 
as are here presented, how may a Court review the 
agency’s actions when the agency’s report merely asserts 
that all relevant evidence had been considered? 

It is respectfully submitted that the Commission arbi¬ 
trarily, capriciously and unlawfully failed to consider all 
of the relevant and material evidence presented by Lo- 
gansport in support of its counterproposal to assign VHF 
Channel 10 to Logansport and Owensboro, and unlawfully 
failed to make the concise statement required by Section 
4(b) of the Administrative Procedure Act. 

28 Act of Dec. 29, 1950, c. 1189, 64 Stat. 1130, U.S.C.A., Title 5, 
Sec. 1037(a). 
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C 

After Inviting and Receiving Comments Supported by 
Evidence Concerning a Proposed Rule, May an Adminis¬ 
trative Agency Adopt a Final Rule So Materially Differ¬ 
ent From the Proposed Rule That the Evidence Presented 
Cannot Be Considered? 

The reason for not considering a portion of Logans- 
port’s evidence given by the Commission in its Memo¬ 
randum Opinion and Order denying Logansport’s Peti¬ 
tion for Rehearing was that 

“Petitioners predictions of coverage and the re¬ 
sultant ‘white area’ are not based upon maximum 
heights and powers but rather upon antenna heights 
of 500 feet at all transmitter locations and utiliza¬ 
tion of 200 kw power. No basis has been submitted 
for these assumptions. The utilization of higher 
heights and powers than those assumed by petitioner 
at any one of several communities to which channels 
have been assigned would in fact result in service to 
the ‘white area’ described bv petitioner.’’ (App. 178- 
179). 24 

The above statement is incorrect. Logansport’s evi¬ 
dence relating to predicted coverage was based upon the 
maximum powers and antenna heights set forth in Ap¬ 
pendix A of the Third Notice as follows: 

Maocimum Effective 

Channels Radiated Power 23 

2-6 100 kw at 500 feet (20 db) 

7 - 13 200 kw at 500 feet (23 db) 

14 - 83 200 kw at 500 feet (23 db) 


24 A “white area” is an area without television broadcast serv¬ 
ice. 

21 In the Third Notice the Commission expressed the effective 
radiated power in decibels above one kilowatt (db), and in the 
Sixth Report and Order in both decibels (dbk) and kilowatts (kw). 
For the sake of simplicity and uniformity, power will be expressed 
herein in kilowatts (kw). Antenna heights are expressed in feet 
above the average of the terrain 2 to 10 miles from the antenna. 
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Antenna heights above 500 feet were to be permitted in 
special cases with reduced power (App. 44, 79-80). 

Every party submitting comments and counterproposals 
to the assignments proposed by the Commission in Ap¬ 
pendix C of the Third Notice was required to 

“. . . show not only the effect which the proposals 
in said comments and statements will have on the 
service in the particular communities involved but 
also the overall effect thereof with specific reference 
to the priorities set forth in paragraph ‘IF of Ap¬ 
pendix A herein” (App. 38). 26 

In order to make any showing concerning the priorities, 
obviously it was necessary to make certain assumptions 
of station locations and coverage. Logansport and prac¬ 
tically every one of the scores of parties assumed that 

- c “II. Assignment Principles 

A. Table of Assignments 

1 . The television channels available for use in the various com¬ 
munities are set forth in the ‘Table’ in Appendix C. In setting up 
this table, the Commission has endeavored to meet the two-fold 
objective set forth in Sections 1 and 307(b) of the Communica¬ 
tions Act of 1934, to provide television service, as far as possible, 
to all people of the United States and to provide a fair, efficient, 
and equitable distribution of television broadcast stations to the 
several states and communities. The Commission has set forth be¬ 
low the principles, in terms of priority, which form the basis of 
the Table of Assignments. These priorities are as follows: 

Priority No. 1—To provide at least one television service to all 
parts of the United States. 

Priority No. 2—To provide each community with at least one 
television broadcast station. 

Priority No. 3—To provide a choice of at least two television 
services to all parts of the United States. 

Priority No. 4—To provide each community with at least two 
television broadcast stations. 

Priority No. 5—Any channels which remain unassigned under 
the foregoing priorities will be assigned to the 
various communities depending on the size of 
the population of each community, and the num¬ 
ber of television services available to such com¬ 
munity from television stations located in other 
communities.” (App. 40-41). (Emphasis sup¬ 
plied) 
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stations would actually be constructed on every channel 

m 

proposed to be assigned, and that every station -would 
operate with the maximum power and antenna height pro¬ 
posed by the Commission in its Third Notice (App. 79-80). 
Logansport’s evidence was based upon assumption of 
maximum power and antenna height set forth in the pre¬ 
ceding table. 27 That Logansport’s asumptions were rea¬ 
sonable is demonstrated bv the fact that the Commission 
itself indulged in precisely the same assumptions in dis¬ 
cussing the power-antenna height relationships in its 
Sixth Report (App. 126-128). 

Because the maximum powers and antenna heights set 
forth in the above table of the Third Notice were pro¬ 
posed by the Commission after extensive hearings held 
in the fall and winter of 1950 (App. 37, 113-114), com¬ 
ments to that proposal w-ere limited to objections sup¬ 
ported by specific reference to 

“. . . the volume and page number of the transcript 
or exhibits containing the evidence upon which the 
objection is based.’’ (App. 37) 


st The statement that predictions were based . . upon an¬ 
tenna heights of 500 feet at all transmitter locations and utilization 
of 200 kw power” (App. 178) was factually incorrect. Although 
not specifically stated in the “Engineering Statement” submitted 
at a part of Logansport’s Written Presentation in Lieu of Hear¬ 
ing. a comparison of the distances to the Grade A and B con¬ 
tours of anticipated stations operating on Channels 2 to 6, in¬ 
clusive. shown on Figure 2 of that Engineering Statement (App. 
10 C-B) with the distances to the corresponding contours discussed 
n paragraphs 147 and 148 of the Sixth Report and Order (App. 
125-126), clearly shows that the predictions of coverage for Chan¬ 
nels 2 to 6. inclusive, were based upon 100 kilowatts effective 
radiated power and antenna heights of 500 feet. Further, it was 
clearly stated in paragraph 8(b) of the “Written Presentation in 
Lieu of Hearing” that it was assumed that “all stations would 
operate with the maximum power contemplated by Appendix B of 
the Third Notice . . .” (App. 79). (The reference should have 
been Appendix A instead of to Appendix B.) 
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The deadline for filing objections to the proposed maxi¬ 
mum powers and antenna heights and for filing comments 
and counterproposals to proposed ch ann el assignments 
showing the effect on the priority principles of assign¬ 
ment was the same date (App. 37). One person, A. Earl 
Cullum, submitted objections to the maximum powers of 
200 kw for Channels 7 and above and maximum antenna 
heights of 500 feet which complied with the requirements 
of the Third Notice (App. 70-73). Cullum proposed that 
higher antennas should be permitted and that the maxi¬ 
mum power on Channels 7 through 13 should be three 
times greater than on Channels 2 through 6, and on 
Channels 14 through 83 should be three times greater 
than on Channels 7 through 13 so as to more nearly 
equalize Grade B coverage obtainable on all channels 
(App. 71). 

During the more than eleven months from the time 
Cullum submitted his proposal Logansport and scores of 
other parties submitted their counterproposals based upon 
the maximum powers and antenna heights proposed by 
the Commission in its Third Notice. The Commission 
never once indicated that Cullum’s proposal would be 
adopted. The first notice that Cnllum’s proposal for in¬ 
creased maximum powers and antenna heights was to be 
adopted came with the issuance of the Commission’s Sixth 
Report and Order which not only increased the maximum 
permissible power on Channels 7 and above, divided the 
United States into three geographical zones and increased 
the maximum antenna heights in Zones II and III, (App. 
129), but also finally decided all counterproposals includ¬ 
ing that of Logansport. 

Logansport did not object to the increased maximum 
powers and antenna heights in its Petition for Rehearing 
because the predictions for Channels 2 through 6 were 
unchanged and the distance to the Grade A and B con¬ 
tours of VHF Channels 7 through 13 would be extended 




38 


only about 3 miles farther than predicted (App. 127), 28 
which would have little practical effect on its evidence. 
But when the Commission in its Memorandum Opinion 
and Order denying Logansport’s Petition for Rehearing 
attempted to explain its failure to consider a portion of 
Logansport’s evidence on the ground that there was no 
basis for Logansport’s assumptions of antenna height 
and power (App. 178), Logansport was required to pro¬ 
test the action. 

Section 4(a) of the Administrative Procedure Act pro¬ 
vides, in part, that 

“General notice of proposed rule-making shall be 
published in the Federal Register (unless all persons 
subject thereto are named and either personally 
served or otherwise have actual notice thereof in 
accordance with law*) and shall include ... (3) either 
the terms or substance of the proposed rule or de¬ 
scription of the subjects and issues involved . . .” 
(Supp. 54). 

Section 4(b) of the Administrative Procedure Act pro¬ 
vides, in part, that 

“After notice required by this section, the agency 
shall afford interested persons an opportunity to 
participate in the rule-making through submission of 
written data, views or arguments ...” (Supp. 54). 

The Senate report explained the purpose and scope of 
Section 4(a) as follows: 

Agency notice must be sufficient to fairly apprise 
interested parties of the issues involved, so that they 
may present responsive data or arguments relating 
thereto . . .” Senate Report No. 752, 79th Congress, 
1st Session, Senate Documents No. 248, 79th Con¬ 
gress, 2nd Session, page 200. 


28 Note that the Commission's predictions were also based upon 
antenna heights of 500 feet (App. 126-127). 
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The House report gave a similar explanation. House 
Report No. 1980 , 79th Congress, 2nd Session, Senate 
Document No. 248, 79th Congress, 2nd Session, page 258. 
The Attorney General’s Committee on Administrative 
Procedure, which played an extremely important role in 
the proceedings which led to the enactment of the Ad¬ 
ministrative Procedure Act, made the following statement 
in its final report: 

“Here, as elsewhere in the Administrative process, 
ultimate reliance must be upon administrative good 
faith—good faith in not dispensing with hearings 
when controversial additions to or changes in rules 
are contemplated. The same comment applies to the 
subject of notice or rule-making hearings. Hearings 
are likely to be diffuse and of little real value either 
to the participating parties or to the agency, un¬ 
less the subject matter is indicated in advance . . .” 
Final Report, Attorney General's Committee on Ad¬ 
ministrative Procedure, 1941, p. 108. 

It is clear that the basic purpose of Section 4(a) is to 
afford actual notice to interested persons of rules pro¬ 
posed to be adopted and the reasons therefor. 

If the increased powers and antenna heights modified 
the Commission’s annnounced proposal so greatly that 
evidence, data, views and arguments submitted by Logans- 
port were rendered meaningless, the Commission failed to 
comply with Sections 4(a) and 4(b) of the Administrative 
Procedure Act by not giving notice that modified maxi¬ 
mum powers and antenna heights were to be adopted and 
by not affording Logansport and others an opportunity 
to modify and bring up to date their evidence, data, 
views and arguments. 

Attention must be invited to the last sentence of the 
above quotation from the Commission’s Memorandum 
Opinion and Order that 

“The utilization of higher heights and powers than 
those assumed by petitioner at any one of several 
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communities to which channels have been assigned 
would in fact result in service to the ‘white area’ 
described by petitioner.” (App. 178-179) 

That conclusion was wholly unsupported by any facts and 
is typical of the arbitrary and capricious manner by 
which the Commission rejected and brushed aside Logans- 
port’s evidence so as to adopt its own original proposal. 
Why go through a rule-making proceeding if the Com¬ 
mission will go to such lengths to justify its original 
proposal ? 

It is respectfully submitted that an administrative 
agency may not adopt a final rule so materially different 
from that originally proposed which would render useless 
evidence, data, views and arguments previously presented 
without first affording interested parties an opportunity 
to modify their evidence and arguments to conform to 
the new proposal. It is respectfully submitted that the 
Commission erred by not affording Logansport an oppor¬ 
tunity to amend its evidence to show the effect of the in¬ 
creased maximum powers and antenna heights or by not 
considering all the evidence as submitted. 

D 

After Announcing That a Proposed Rule Assigning 
Specific Television Channels to Specific Communities Was 
Developed by Application of Stated Principles of Assign¬ 
ment, and After Requiring That All Comments and Coun¬ 
terproposals to the Channel Assignments Be Based Upon 
Application of Those Same Stated Principles, May Those 
Principles Be Abandoned and New Principles Be Adopted 
Without Notice to Interested Parties? 

The Third Notice of Further Proposed Rule-Making, 
released March 22, 1951, contained the following ap¬ 
pendices : 
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Appendix A: 

Appendix B: 
Appendix C: 
Appendix D: 


A statement of principles of assign¬ 
ment of television channels. (App. 
40, 113) 

Prediction of areas of service and of 
interference. (App. 113) 

Proposed channel assignments within 
the United States. (App. 46, 113) 
Suggested channel assignments in Can¬ 
ady and Mexico. (App. 113) 


Included in Appendix A was a statement of the prin¬ 
ciples, in terms of priorities, which formed the basis of 
the proposed Table of Assignments, Appendix C (App. 
40-41, 120-121 ) 29 . 


Because the above priority principles had been pro¬ 
posed in prior notices and parties had been afforded the 
opportunity to show at a hearing held in the fall of 
1950 why they should not be adopted, objections were 
required to be supported by citations of the pages of the 
transcript or exhibits of the prior hearing (App. 37). No 
objections to the priority principles were filed which con¬ 
formed to that requirement. 


The Third Notice also required that: 

“Comments and statements directed toward specific 
assignments in the Commission’s proposed ‘Table’ in 
Appendix C herein shall show not only the effect 
which the proposals in said comments and statements 
will have on the service in the particular communities 
involved but also the overall effect thereof with 
specific reference to the priorities set forth in para¬ 
graph ‘II’ of Appendix A herein.” (App. 38) (Em¬ 
phasis supplied) 

Logansport complied with the above requirement and 
presented evidence showing that the assignment of VHF 
Channel 10 to Logansport instead of to Terre Haute 


29 See footnote 26, page 35, for quotation of the priority prin¬ 
ciples. 
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would satisfy Priority No. 1 by providing the first tele¬ 
vision service to an area of 6.2 square miles (App. 106), 
and would more fully satisfy Priority No. 3 by providing 
a second television service to an area of 266 square miles 
as compared to only 50 square miles if VHF Channel 10 
was assigned to Terre Haute (App. 106). Logansport *s 
evidence also showed that assignment of VHF Channel 10 
to Logansport instead of to Terre Haute alone would pro¬ 
vide the first VHF television service to 5,571 square miles 
within the Logansport Grade B contours, compared to 
only 2,276 square miles within the corresponding contours 
of Terre Haute (App. 91), and that assignment of that 
channel to both Logansport and Owensboro "would pro¬ 
vide a second VHF television service to 6,700 square 
miles as compared to only 3,664 square miles in the case 
of Terre Haute (App. 106). 

After having stated that the assignments proposed in 
Appendix C of the Third Notice were based upon the 
application of the priority principles (App. 40-41), and 
after having received scores of comments and counter¬ 
proposals which complied with the requirements that the 
overall effect with specific reference to the priority prin¬ 
ciples must be shown (App. 38), the Commission com¬ 
pletely abandoned the priority principles even though no 
one had so requested, and did not dispose of a single 
counterproposal on the basis of the priority principles. 
In its Sixth Report and Order which terminated the pro¬ 
ceedings, the Commission not only admitted that its final 
Table of Assignments was not based upon 

“. . . a rigid application of the basic principles or 

what was termed ‘priorities’ in the Third Notice.” 

(App. 121), 

but even admitted that it had adopted new principles to 
be followed in the assignment of VHF channels which 
provided for the assignment of VHF channels to the 
larger cities (App. 122). 
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When Logansport objected to the abandonment of the 
priority principles in its Petition for Rehearing (App. 
154-159), the Commission, in its Memorandum Opinion 
and Order denying the Petition for Rehearing, claimed 
that 

. the Table of Assignments proposed in the Third 
Notice itself makes quite clear that a rigid applica¬ 
tion of priorities was not intended.” (App. 180), 

and then reiterated the new principle adopted by the 
Sixth Report that 

“The broad areas of common interest found in larger 
cities led us to employ VHF channels wherever pos¬ 
sible in such cities . . . Assignment of VHF Channel 
10 to Terre Haute in preference to its assignment 
in smaller communities comports with this principle.” 
(App. 181) 

The Commission ignored the fact that it had unequivo¬ 
cally stated in the Third Notice that the priority prin¬ 
ciples formed “the basis of the Table of Assignments’ ’ 
(App. 40-41). If the Commission had not intended the 
priority principles to form the basis of the assignments, 
why did it require counterproposals to show the “overall 
effect thereof with specific reference” to the priority prin¬ 
ciples (App. 38) ? All evidence concerning the application 
of the priority principles was ignored. 

The requirements of Sections 4(a) and (b) of the Ad¬ 
ministrative Procedure Act relating to notice have been 
discussed above. No notice was ever given that the Com¬ 
mission intended to abandon its announced priority prin¬ 
ciples and adopt a new principle of assignment of VHF 
channels based upon population of the community. Had 
it done so, Logansport would have objected strenuously. 
When rules to be adopted, such as a Table of Assign¬ 
ments of television channels, are based upon the applica¬ 
tion of highly technical principles and fundamentals 
which are subject to differences of opinion, notice of a 
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proposed rule would be meaningless unless interested 
parties are afforded an opportunity to comment and 
object to the technical principles and fundamentals upon 
which the rule is to be based. 

i 

Although an agency is not required to adopt a rule 
exactly as proposed after consideration of comments and 
objections, any rule differing materially from that pro¬ 
posed would actually be a new rule upon which inter¬ 
ested parties must be afforded the opportunity to com¬ 
ment and object. Otherwise, the rule-making procedure 
required by the Administrative Procedure Act could and 
would be rendered meaningless. Yet that is what the 
Commission did when it abandoned the principles of 
assignment based upon the priorities and when it adopted 
population of the community as the basic principle of 
assignment. The Commission changed the rules in the 
middle of the game. 

It is respectfully submitted that the Commission un¬ 
lawfully, arbitrarily and capriciously abandoned the prior¬ 
ity principles of assignment and adopted new principles 
governing the assignment of YHF channels based upon 
population of the cities within which the channel is to be 
assigned. The Commission erred when it failed to give 
careful consideration and proper weight to Logansport’s 
evidence concerning application of the priority principles 
of assignment. 


E 

Was a Proceeding Which Terminated in Adoption of a 
Rule Particular and Immediate Rather Than General and 
Future in Effect Adjudication, and If So, Were Findings 
of Fact and Conclusions of Law Required? 

The rules adopted by the Commission in its Sixth Re¬ 
port and Order may be divided into two groups, the first 
relating to technical and operational standards and mat- 
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ters of general applicability to all stations and applicants, 
and the second assigning specific channels to specific com¬ 
munities. That the Commission may adopt rules and 
engineering standards of general applicability through 
rule-making proceedings is beyond question. However, 
consideration of mutually exclusive proposals each re¬ 
questing assignment of a particular television channel to 
different communities is not general and looking to the 
future but particular and immediate in effect. 

In the instant proceedings the Commission was required 
to chose between Logansport and Owensboro on the one 
hand and Terre Haute on the other hand for the location 
of a VHF Channel 10 station. The effect of the Com¬ 
mission’s decision to assign VHF channel 10 to Terre 
Haute was to make impossible the use of that channel in 
Logansport. The Commission’s action was just as final 
as though the Commission had denied Logansport’s appli¬ 
cation for Channel 10 after a competitive and compara¬ 
tive hearing with Terre Haute applicants. 80 Had the in¬ 
stant Petition for Review not been filed, the Commission 
would have dismissed Logansport’s pending application 
for VHF Channel 10 under the provisions of 3.607(a).* 1 

It is respectfully submitted that the portion of the pro¬ 
ceedings relating to specific assignment of channels to 
specific communities, including Logansport’s counterpro- 


30 Standard broadcast (AM) facilities are allocated by action on 
applications. If mutually exclusive applications seek the same 
facilities in separate communities, the Commission holds an adju¬ 
dicatory rather than a rule-making hearing to determine the com¬ 
munity to which the channel will be allocated. 

31 Rule 3.607(a): “Subject to the provisions of subparagraph 
(b) herein, applications may be filed to construct television broad¬ 
cast stations only on the channels assigned in the Table of As¬ 
signments and only in the communities listed therein. Applications 
which fail to comply with this requirement, . . . will not be ac¬ 
cepted for filing.” 
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posal to assign VHF Channel 10 to Logansport and 
Owensboro instead of to Terre Haute, lies within the fol¬ 
lowing definition of “adjudication” recently stated by 
Chief Judge Stephens of this Honorable Court: 

“It is elementary that the action of an administrative 
tribunal is adjudicatory in character if it is particular 
and immediate rather than, as in the case of legisla¬ 
tive or rule-making action, general and future in 
effect.” Philadelphia Co. v. SJS.C., 84 U.S. App. D.C. 
73, 81, 175 F.2d 808, 816. (Emphasis supplied) 

That the Commission itself considered the channel assign¬ 
ment phase to be adjudication is clearly indicated by the 
meticulousness with which it prepared and published the 
notices and procedures throughout the proceedings up to 
and until consideration of the Sixth Report and Order, 
by considering parties who had filed conflicting counter¬ 
proposals to be adverse parties, and by presentation of 
-written rather than oral evidence under oath only after 
having obtained the tacit consent of all parties. 

The Commission’s failure to consider all of the rele¬ 
vant and material evidence presented by Logansport in 
support of its counterproposal to assign VHF Channel 10 
to both Logansport and Owensboro and its failure to pre¬ 
pare the concise statement required by Section 4(b) of 
the Administrative Procedure Act have been discussed 
above. How-ever, if the portion of the proceedings relat¬ 
ing to the assignment of VHF Channel 10 to Logansport, 
Owensboro and Terre Haute was adjudicatory in char¬ 
acter. and Logansport submits that it was, the Commis¬ 
sion failed to consider all of the evidence as required by 
Section 7(cl of the Administrative Procedure Act (Supp. 
55), and failed to make the statement of the findings of 
fact and conclusions required by Section 8(b) of the 
Administrative Procedure Act (Supp. 56). 
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F 

Did the Assignment of VHF Channel 10 to Only One 
City in One State, Terre Haute, Indiana, Instead of to 
Two Cities in Two States, Logansport, Indiana, and 
Owensboro, Kentucky, Comply With the Mandate of Sec¬ 
tion 307(b) of the Communications Act Which Provides 
That Facilities Must Be Allocated Fairly, Efficiently and 
Equitably Among the Several States and Communities? 

Section 307(b) of the Communications Act provides as 
follows: 

“In considering application for licenses, and modi¬ 
fications and renewals thereof, when and insofar as 
there is a demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several states 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.” (Supp. 60). 

The Commission proposed the following assignments 
in Appendix C of its Third Notice: 

Terre Haute, Indiana Channels 10, 57 and 63 
Logansport, Indiana Channel 51 
Owensboro, Kentucky Channel 14 

Channel 57 at Terre Haute was proposed to be reserved 
for educational use (App. 47-48). 

As shown above, Logansport’s counterproposal to as¬ 
sign VHF Channel 10 to both Logansport and Owensboro 
instead of to Terre Haute was denied solely because the 
combined population of Logansport and Owensboro was 
less than the population of Terre Haute (App. 13S-139). 
The Commission failed completely to apply or even con¬ 
sider the mandate of Section 307(b) when considering 
Locransport’s counterproposal. 

Logansport’s Petition for Rehearing cited numerous 
instances in the Sixth Report and Order in which the 


48 


Commission considered the number of VHF assignments 
an important factor in the assignment of VHF channels 
(App. 167-169), 32 and the refusal to delete proposed VHF 


32 “(a) In considering counterproposals involving Altoona, Pa. 
and Harrisonburg, Va., the Commission adopted an assignment not 
proposed by any of the parties which resulted in the assignment of 
two VHF channels to two communities in two states (App. 135). 

(b) In considering a counterproposal to shift the assignment 
of VHF Channel 12 from Clarksburg, W. Va., to Zanesville, Ohio, 
the Commission, in denying the counterproposal gave as one of 
its reasons that ‘The southeastern proposal would result in no 
additional VHF assignment . . .’ (App. 136). 

(c) A counterproposal to add a second VHF channel to Grand 
Rapids. Mich, was denied because the requested assignment would 
make it impossible to grant other counterproposals requesting the 
assignment of the first VHF channel to Bay City, Mich, and a 
second VHF channel to Green Bay, Wis. even though the popula¬ 
tion of Grand Rapids was substantially greater than the total 
population of Green Bay and Bay City (App. 139-140). 

(d) In approving a shift of VHF channel assignments in 
northern Michigan so as to add VHF channels to the cities of 
Cadillac and Calumet, the Commission stated that the addition of 
VHF channels to both cities ‘. . . will effect a more efficient use 
of the VHF channels.’ 

(e) In denying a counterproposal to add a VHF channel to 
Chicago by deleting one VHF channel from Rockford, Ill. and 
one VHF channel from Indianapolis, the Commission stated: 

‘Moreover, the CBS counterproposal would necessitate a re¬ 
duction in the number of VHF assignments and would, there¬ 
fore, constitute an inefficient use of the spectrum.’ (App. 
140). 

(f) In assigning VHF Channel 3 to Champaign-Urbana, Ill. by 
withdrawing a VHF assignment to Centralia, Ill., the Commission 
based its conclusions and decision upon the fact that the assign¬ 
ment to Champaign-Urbana would make possible the assignment 
of an additional VHF channel to Cedar Rapids, thereby increasing 
the total number of VHF assignments by one (App. 141). 

(g) In considering whether one VHF assignment to Alexand¬ 
ria, La. or two VHF assignments to Houston, Texas and Biloxi, 
Miss, should be deleted, the Commission concluded that the as¬ 
signment to Alexandria should be deleted (App. 143). 

(h) Although the VHF channels requested for Eugene, Ore¬ 
gon by appropriate counterproposals could not be assigned, the 
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assignments to New Hampshire, Rhode Island, and Con¬ 
necticut to make possible the assignment of an addi¬ 
tional VHF channel to Massachusetts (App. 133-135). 
Logansport called the Commission’s attention to the dele¬ 
tion of VHF Channel 7 from Middlesborough, Kentucky, 
by the Sixth Report and Order (App. 142), and argued 
that assignment of VHF Channel 10 to Owensboro, Ken¬ 
tucky would restore to the State of Kentucky the same 
number of VHF channels originally proposed by the Com¬ 
mission in Appendix C of the Third Notice (App. 169- 
170). 33 Logansport also pointed out that the Commission 
neglected its long established and uniformly applied prin¬ 
ciple that “stations located in a particular community are 
licensed to serve not only the needs of that city but also 
the needs of persons residing within the station’s entire 
service area” (App. 164). Huntington Broadcasting Co., 
5 Pike & Fischer R.R. 721, 744. Logansport contended 
in its Petition for Rehearing that failure to apply the 
same consideration and standards to Logansport’s coun¬ 
ter-proposal as were applied to the others cited was arbi¬ 
trary and capricious, and that Section 307(b) required the 
assignment of VHF Channel 10 to both Logansport and 
Owensboro (App. 170). 

Commission added VHF Channel 13 to Eugene even though that 
channel had not been specifically requested (App. 143-144). 

(i) VHF Channel 3 was assigned to both Santa Barbara, Cali¬ 
fornia, and Sacramento, California, instead of to Fresno, Cali¬ 
fornia, because 

‘As we have noted, we are of the view that the granting of 
the Santa Barbara and Sacramento assignments is to be pre¬ 
ferred since such action would effect the more equitable and 
efficient assignments in this area.' ” (App. 144-145) 


33 The Commission's Third Notice proposed six VHF channel 
assignments for Indiana and five for Kentucky (App. 47-48). 
The Sixth Report and Order assigned six VHF channels to In¬ 
diana and but four to Kentucky (App. 146-147). 
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Instead of carefully considering Logansport’s Petition 
for Rehearing, the Commission, in its Memorandum Opin¬ 
ion and Order denying the Petition for Rehearing, com¬ 
pletely misconstrued Logansport’s objections when it said 

“We cannot accept the view’ that Section 307(b) re¬ 
quires a mathematical equality in the distribution of 
YHF channels among the several states.” (App. 
177) 

Logansport never urged or contended that Section 
307(b) required a mathematical equality, as clearly shown 
in its Petition for Rehearing which pointed out that a 
grant of Logansport’s counterproposal w’ould provide six 
VHF assignments for Indiana and five for Kentucky 
(App. 169). This misconstruction of Logansport’s argu¬ 
ments again demonstrates the lengths to which the Com¬ 
mission was required to go to support its original pro¬ 
posal. 

Section 307(b) requires a fair, efficient, and equitable 
distribution of radio service among the several states and 
communities (Supp. 60). Service contemplates the avail¬ 
ability of both transmission and reception. Utica Ob¬ 
server-Dispatch, Inc., supra, 3 Pike & Fischer R.R. 406, 
421, Finger Lakes Broadcasting System, supra, 3 Pike & 
Fisher R.R., 406, 421. The Commission failed to give 
any consideration to evidence of service which would be 
rendered to persons and areas outside the cities of Terre 
Haute, Logansport and Chvensboro. 

That the Commission was concerned with efficient utili¬ 
zation of the VHF channels and considered the number 
of VHF assignments as directly related to efficiency, is 
clearly shown by its actions on counterproposals listed 
in footnote 32 above. The Commission gave absolutely 
no consideration to the following evidence of Logansport 
which shows that the assignment of VHF Channel 10 to 
both Logansport and Owensboro rather than to Terre 
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Haute would provide a far more fair, efficient, and equit¬ 
able allocation of precious facilities: 

(a) YHF Channel 10 would be assigned to two cities 
in two states as required by Section 307(b) of the 
Communications Act rather than to only one city 
in a single state. 

(b) Assignment of YHF Channel 10 to Logansport 
would provide the first television service to an 
area lving outside the service areas of all other 
assignments, thereby satisfying Priority No. 1 
(App. 106). 

(c) Assignment of YHF Channel 10 to Logansport 
would provide a second television service to an 
area of 266 square miles as compared to 50 square 
miles in the case of Terre Haute, thereby more 
completely satisfying Priority No. 3 (App. 106). 

(d) Assignment of YHF Channel 10 to Logansport and 
Owensboro would provide Grade A service to an 
area of 6,434 square miles within which 508,483 
persons reside compared to 3,217 square miles and 
243,175 persons in the case of Terre Haute, repre¬ 
senting increases of 100% in area and 109% in 
population (App. 102). 

(e) Assignment of YHF Channel 10 to Logansport and 
Owensboro would provide Grade B service to an 
area of 15,053 square miles within which 1,008,911 
persons reside compared to 7,698 square miles and 
490,424 persons in the case of Terre Haute, repre¬ 
senting increases of 95.5% in area and 106% in 
population (App. 106). 

(f) Fourteen cities having populations in excess of 
10,000 persons would lie within the Logansport 
and Owensboro Grade B contours compared to only 
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three such cities within the corresponding Terre 
Haute contour (App. 103). 

(g) Assignment of VHF Channel 10 to Logansport and 
Owensboro would provide the first VHF Grade B 
television service to an area of 5,750 square miles 
compared to 2,276 square miles in the case of Terre 
Haute (App. 106). 

(h) Assignment of VHF Channel 10 to Logansport and 
Owensboro would provide the second VHF Grade 
B television service to an area of 6,700 square miles 
compared to 3,664 square mile§ in the case of 
Terre Haute (App. 106). 

(i) Consideration of all economic data and evidence 
would clearly show the superiority of the WSAL- 
TTVJS counter-proposal. 

(j) Assignment of VHF Channel 10 to Logansport and 
Owensboro would provide the second television as¬ 
signment to each city, thereby satisfying Priority 
No. 4. 

It is respectfully submitted that the Commission un¬ 
lawfully failed to apply or even consider the mandate of 
Section 307(b) of the Communications Act for the rea¬ 
sons set forth above. 


CONCLUSIONS 

The Commission did not have the authority and power 
to adopt as a rule a table of television channel assign¬ 
ments prior to receipt and consideration of applications 
requesting such facilities. Even if the Commission did 
have such authority and power, it arbitrarily, capricouslv 
and unlawfully failed to consider all relevant and material 
evidence presented by Logansport, unlawfully adopted 
without notice a new rule setting forth maximum powers 
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and antenna heights for television broadcasting stations, 
unlawfully adopted without notice new principles of chan¬ 
nel assignments, failed to prepare the required concise 
statements, findings of fact and conclusions of law on 
the evidence presented by Logansport, and failed to 
consider and properly apply the mandate of Section 
307(b) of the Communications Act. 

For these reasons it is respectfully submitted that the 
Table of Assignments (Rule 3.606) and the rule prohibit¬ 
ing the filing of applications requesting channels not 
listed in the Table of Assignments (Rule 3.607(a)) should 
be declared unlawful and invalid and be set aside. In the 
alternative, it is respectfully submitted that the Sixth Re¬ 
port and Order should be set aside insofar as it relates 
to the television channel assignments to Logansport, In¬ 
diana, Owensboro, Kentucky, and Terre Haute, Indiana, 
and be remanded to the Commission with instructions to 
consider all relevant and material evidence and to pre¬ 
pare proper and complete findings of fact and conclusions 
of law based upon the evidence. 

Respectfully submitted, 

Robert M. Booth, Jr. 

Herbert M. Bixgham 

William A. Porter 
921 Towrer Bldg. 

Washington 5, D. C. 
Attorneys for Petitioner 
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SUPPLEMENT 

ADMINISTRATIVE PROCEDURE ACT 
Sec. 4. Rule making 

Except to the extent that there is involved (1) any 
military, naval, or foreign affairs function of the United 
States or (2) any matter relating to agency management 
or personnel or to public property, loans, grants, benefits, 
or contracts—. 

Notice; publication and contents 

(a) General notice of proposed rule making shall be 
published in the Federal Register (unless all persons sub¬ 
ject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with 
law) and shall include (1) a statement of the time, place, 
and nature of public rule making proceedings; (2) refer¬ 
ence to the authority under which the rule is proposed; 
and (3) ei'her the terms or substance of the proposed 
rule or a description of the subjects and issues involved. 
Except where notice or hearing is required by statute, 
this subsection shall not apply to interpretative rules, 
general statements of policy, rules of agency organization, 
procedure, or practice, or in any situation in which the 
agency for good cause finds (and incorporates the finding 
and a brief statement of the reasons therefor in the rules 
issued) that notice and public procedure thereon are im¬ 
practicable, unnecessary, or contrary to the public interest. 

Procedures 

(b) After notice required by this section, the agency 
shall afford interested persons on opportunity to parti- 
pate in the rule making through submission of written 
data, view's, or arguments with or without opportunity to 
present the same orally in any manner; and, after con¬ 
sideration of all relevant matter presented, the agency 
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shall incorporate in any rules adopted a concise general 
statement of their basis and purpose. Where rules are 
required by statute to be made on the record after oppor¬ 
tunity for an agency hearing, the requirements of sections 
1006 and 1007 of this title shall apply in place of the 
provisions of this subsection. 

* • • • 

Act of June 11, 1946, c. 324, 60 Stat. 238, U.S.C.A., Title 
5, Section 1003. 

Section 7. Hearings; presiding officers; powers and 
duties; burden of proof; evidence; record as basis for 
decision 

In hearings which section 1003 or 1004 of this title 
requires to be conducted pursuant to this section— 

• • • • 

(c) Except as statutes otherwise provide, the pro¬ 
ponent of a rule or order shall have the burden of proof. 
Any oral or documentary evidence may be received, but 
every agency shall as a matter of policy provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence and no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record 
or such portions thereof as may be cited by any party 
and as supported by and in accordance with the reliable, 
probative, and substantial evidence. Every party shall 
have the right to present his case or defense by oral or 
documentary evidence, to submit rebuttal evidence, and 
to conduct such cross-examination as may be required for 
a full and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applications 
for initial licenses any agency may, where the interest 
of any party will not be prejudiced thereby, adopt pro¬ 
cedures for the submission of all or part of the evidence 
in written form. 

• • • • 
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Act of June 11, 1946, c. 324, 60 Stat. 241, U.S.C.A. Title 
5, Section 1006 

Section 8. Initial decisions; condusiveness; review by 
agency; submissions by parties; contents of decisions; 
record 

In cases in which a hearing is required to be conducted 
in conformity with section 1006 of this title— 

• • • • 

(b) Prior to each recommended, initial, or tenative 
decision, or decision upon agency review of the decision 
of subordinate officers the parties shall be afforded a 
reasonable opportunity to submit for the consideration of 
the officers participating in such decisions (1) proposed 
findings and conclusions, or (2) exceptions to the decisions 
or recommended decisions of subordinate officers or to 
tenative agency decisions, and (3) supporting reasons for 
such exceptions or proposed findings or conclusions. The 
record shall show the ruling upon each such finding, con¬ 
clusion, or exception presented. All decisions (including 
initial, recommended, or tenative decisions) shall become 
part of the record and include a statement of (1) findings 
and conclusions, as well as the reasons or basis therefor, 
upon all material issues of fact, law, or discretion pre¬ 
sented on the record: and (2) the appropriate rule, order, 
sanction, relief or denial thereof. Act of June 11, 1949, 
c. 324, 60 Stat. 242, U.S.C.A., Title 5, Section 1007. 

JUDICIAL REVIEW ACT OF 1950 

Section 4. Review of orders; time; notice; contents of 
petition; service 

Any party aggrieved by a final order reviewable under 
this chapter may, within sixty days after entry of such 
order, file in the court of appeals, wherein the venue as 
prescribed by section 1033 of this title lies, a petition to 
review such order. Upon the entry of such an order, 
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notice thereof shall be given promptly by the agency by 
service or publication in accordance with the rules of the 
United States. The petition shall contain a concise state¬ 
ment of (a) the nature of the proceedings as to which 
review is sought, (b) the facts upon which venue is based, 
(c) the grounds on which relief is sought, and (d) the re¬ 
lief prayed. The petitioner shall attach to the petition, 
as exhibits, copies of the order, report, or decision of 
the agency. The clerk shall serve a true copy of the peti¬ 
tion upon the agency and upon the Attorney General of 
the United States by mailing by registered mail, with 
request for return receipt, a true copy to the agency and 
a true copy to the Attorney General. Act of December 
29, 1950, c* 1189, 64 Stat. 1130, U.S.C.A., Title 5, Section 
1034. 

Section 7. Petitions to review—(a) Heard on record 
before respondent 

Petitions to review orders reviewable under this chap¬ 
ter, unless determined on a motion to dismiss the peti¬ 
tion, shall be heard in the court of appeals upon the rec¬ 
ord of pleadings, evidence adduced, and proceedings be¬ 
fore the agency where the agency has in fact held a hear¬ 
ing whether or not required to do so by law. 

• • • • 

Act of December 29, 1950, c. 1189, 64 Stat. 1130, U.S. 
C.A., Title 5, Section 1037. 

COMMUNICATIONS ACT OF 1934, AS AMENDED 

Section 1. Purposes of Act; Federal Communications 
Commission created 

For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to 
make available, so far as possible, to all the people of 
the United States a rapid, efficient, Nation-wide, and 
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world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the pur¬ 
pose of the national defense, for the purpose of promot¬ 
ing safety of life and property through the use of wire 
and radio communication, and for the purpose of secur¬ 
ing a more effective execution of this policy by cen¬ 
tralizing authority heretofore granted by law to several 
agencies and by granting additional authority with re¬ 
spect to interstate and foreign commerce in wire and 
radio communication, there is hereby created a commis¬ 
sion to be known as the “Federal Communications Com¬ 
mission”. which shall be constituted as hereinafter pro¬ 
vided, and which shall execute and enforce the provisions 
of this chapter. Act of June 19, 1934, c. 652, 48 Stat. 
1064, as amended May 20, 1937, c. 229, 50 Stat. 189, 
(I.S.C.A., Title 47, Section 151. 

Section 4. Federal Communications Commission; com¬ 
position and provisions relating thereto generally 

• • • • 

(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this chapter, as may be necessary 
in the execution of its functions. 

• # • • 

Act of June 19, 1934. c. 652, 4S Stat. 1066, as amended 
January 22, 1936, c. 25. 49 Stat. 1098; May 20, 1937, c. 
229. 50 Stat. 190: March 23, 1941, c. 244, 55 Stat. 46; 
October 15, 1949, c. 695, 63 Stat. 880, U.S.C.A., Title 47, 
Section 154. 

Section 303. Powers and duties of Commission 

Except as otherwise provided in this chapter, the Com¬ 
mission from time to time, as public convenience, interest, 
or necessity requires, shall— 

(a) Classify radio stations; 
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(b) Prescribe the nature of the service to be rendered 
by each class of licensed stations and each station within 
any class; 

(c) Assign bands of frequencies to the various classes 
of stations, and assign frequencies for each individual 
station and determine the power which each station shall 
use and the time during which it may operate; 

(d) Determine the location of classes of stations or 
individual stations; 

(e) Regulate the kind of apparatus to be used with 
respect to its external effects and the purity and sharp¬ 
ness of the emissions from each station and from the 
apparatus therein; 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference between 
stations and to carry out the provisions of this chapter: 
Provided, kou'ever, That changes in the frequencies, 
authorized power, or in the times of operation of any 
station, shall not be made without the consent of the 
station licensee unless, after a public hearing, the Com¬ 
mission shall determine that such changes will promote 
public convenience or interest or will serve public neces¬ 
sity, or the provisions of this chapter will be more fully 
complied with; 

(g) Study new uses for radio, provide for experimen¬ 
tal uses of frequencies, and generally encourage the larger 
and more effective use of radio in the public interest; 

(h) Have authority to establish areas or zones to be 
served by any station; 

• • • • 

(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions of 
this chapter, or any international radio or wire com- 





muni cations treaty or convention, or regulations annexed 
thereto, including any treaty or convention insofar as it 
relates to the use of radio, to which the United States is 
or may hereafter become a party. Act of June 19, 1934, 
c. 652, 48 Stat. 1082, as amended May 20, 1937, c. 229, 
50 Stat. 190, 191, U.S.C.A. Title 47, Section 303. 

Section 307. Licenses; allocation of facilities; terms 

• • # • 

(b) In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several States and com¬ 
munities as to provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the same. 

• • • • 

Act of June 19. 1934, c. 652, 4S Stat. 10S3, as amended 
June 5, 1936, c. 511, 49 Stat. 1475, U.S.C.A., Title 47, 
Section 307. 

Section 308. Same; application; conditions and restric¬ 
tions in license for foreign communication 

(a) The Commission may grant construction permits 
and station licenses, or modifications or renewals thereof, 
only upon written application therefor received by it: 
Provided. That (1) in cases of emergency found by the 
Commission involving danger to life or property or due 
to damage to equipment, or (2) during a national emer¬ 
gency proclaimed by the President or declared by the 
Congress and during the continuance of any war in 
which the United States is engaged and when such action 
is necessary for the national defense or security or other¬ 
wise in furtherance of the war effort, or (3) in cases of 
emergencv where the Commission finds, in the nonbroad¬ 
cast services, that it would not be feasible to secure re- 
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newal applications from existing licensees or otherwise to 
follow normal licensing procedure, the Commission may 
grant construction permits and station licenses, or modifi¬ 
cations or renewals thereof, during the emergency so 
found by the Commission or during the continuance of 
any such national emergency or war, in such manner and 
upon such terms and conditions as the Commission shall 
by regulation prescribe, and without the filing of a formal 
application, but no authorization so granted shall con¬ 
tinue in effect beyond the period of the emergency or 
war requiring it: Provided further , That the Commission 
may issue by cable, telegraph, or radio a permit for the 
operation of a station on a vessel of the United States 
at sea, effective in lieu of a license until said vessel shall 
return to a port of the continental United States. 

(b) All applications for station licenses, or modifica¬ 
tions or renewals thereof shall set forth such facts as 
the Commission by regulation may prescribe as to the 
citizenship, character, and financial, technical, and other 
qualifications of the applicant to operate the station: the 
ownership and location of the proposed station and of the 
stations, if any, with which it is proposed to communicate; 
the frequencies and the power desired to be used: the 
hours of the day or other periods of time during which 
it is proposed to operate the station; the purposes for 
which the station is to be used: and such other informa¬ 
tion as it may require. The Commission, at any time 
after the filing of such original application and during 
the term of any such license, may require from an appli¬ 
cant or licensee further written statements of fact to 
enable it to determine whether such original application 
should be granted or denied or such license revoked. 
Such application and/or such statement of fact shall be 
signed by the applicant and/or licensee under oath or 
affirmation. 

• • • • 
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Act of June 19, 1934, c. 652, 48 Stat. 1084; as amended 
July 16, 1952, c. 879, 66 Stat. 714, U.S.C.A., Title 47, 
Section 308. 

Section 319. Construction permits; licenses for operas 
tion 

(a) No license shall be issued under the authority of 
this chapter for the operation of any station the con¬ 
struction of which is begun or is continued after this 
chapter takes effect, unless a permit for its construction 
has been granted by the Commission. The application 
for a construction permit shall set forth such facts as 
the Commission by regulation may prescribe as to the 
citizenship, character, and the financial, technical, and 
other ability of the applicant to construct and operate the 
station, the ownership and location of the proposed station 
and of the station or stations with which it is proposed 
to communicate, the frequencies desired to be used, the 
hours of the day or other periods of time during which 
it is proposed to operate the station, the purpose for 
which the station is to be used, the type of transmitting 
apparatus to be used, the power to be used, the date 
upon which the station is expected to be completed and 
in operation, and such other information as the Com¬ 
mission may require. Such application shall be signed 
by the applicant under oath or affirmation. 

• • • • 

Act of June 19, 1934, c. 652, 48 Stat. 1089; as amended 
July 16. 1952, c. 879, 66 Stat. 718, U.S.C.A., Title 47, 
Section 319(a). 
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Fob the District of Columbia Circuit 


Logansport Broadcasting Corp., 

Petitioner, 
v. 


United States of America, 


Respondent, 


and 


Federal Communications Commission, 
Wabash Valley Broadcasting Corporation, et al., 

Intervenors. 


On Petition for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR WABASH VALLEY BROADCASTING 
CORPORATION, INTERVENOR 


COUNTER-STATEMENT OF THE CASE 

Intervenor, Wabash Valley Broadcasting Corporation, 
is the licensee of a standard broadcast station known 
as WTHI, located at Terre Haute, Indiana. Wabash 
Valley Broadcasting Corporation has continuously 
sought to provide a VHF television service to Terre 
Haute and the vast area surrounding it. Intervenor has 
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applied for a YHF television construction permit and 
has actively participated in the allocation hearings in 
an attempt to preserve a YHF allocation for the public 
in the Terre Haute area. 

On November 2S, 1945, the Commission adopted Section 
3.606 of its Rules which contained a table showing an 
allocation of television channels to metropolitan dis¬ 
tricts in the United States. This was an experimental 
venture. The Rule stated that the table set forth chan¬ 
nels available for the areas indicated and that it would 
be revised from time to time depending upon the demand 
for television stations which might exist in the various 
cities. 

On May 6, 194S, the Commission issued a “Notice of 
Rule Making”, designed to amend this table of assign¬ 
ments. During the hearings held by the Commission pur¬ 
suant to this Notice, evidence was introduced which indi¬ 
cated the necessity for a revision of the Commission’s 
Rules and Standards governing television service. Ac¬ 
cordingly, on September 30, 194S, the Commission issued 
a Report and Order imposing a “freeze” on all licensing 
proceedings. On July 11, 1949, the Commission issued a 
“Notice of Further Proposed Rule Making,” setting forth 
a new proposed table of allocations. On March 22, 1951, 
a “Third Notice of Further Proposed Rule Making” was 
issued. The plan accompanying this notice had been 
formulated as a result of the Commission’s consideration 
and evaluation of the evidence which had thus far been 
received in the proceeding. UHF Channel 51 was as¬ 
signed to Logansport, Indiana (J.A. 47), YHF Channel 
10 and UHF Channels 57 and 63 to Terre Haute, Indiana 
(J.A. 48), and UHF Channel 14 to Owensboro, Ken¬ 
tucky (J.A. 4S). Interested parties were invited to sub¬ 
mit comments in the form of objections to the conclusions 
reached by the Commission. 
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On May 7, 1951, petitioner filed a counter-proposal re¬ 
questing the assignment of YHF Channel 10 to Logans- 
port and to Owensboro instead of to Terre Haute, and 
the addition of UHF Channel 34 to Terre Haute (J.A. 
49-50). On September 10, 1951, petitioner filed a written 
presentation in lieu of hearing (J.A. 74-107). A brief in 
support of counter-proposals (J.A. 108-111) was filed by 
petitioner on October 15, 1951. Conflicting requests were 
filed by other parties, as well as specific oppositions to 
petitioner’s proposal, one of which was submitted by in- 
tervenor, Wabash Valley Broadcasting Corporation (J.A. 
138). Thus, at this stage of the proceedings, petitioner 
had been given the opportunity to state its views to the 
Commission on three separate occasions. 

In April 1952, the Commission issued its Sixth Report 
and Order (J.A. 112-151) in which it concluded that the 
public interest required the establishment of a Table of 
Assignments such as it had adopted. As a result of 
the many comments filed, the Commission made various 
changes in the plan it had proposed in its Third Notice. 
The counter-proposals of petitioner were, however, not 
among those adopted. Logansport Broadcasting Corpo¬ 
ration thereupon filed a petition for rehearing (J.A. 
151-172) setting out substantially the same contentions 
now urged upon this Court. The Commission reexamined 
the matter (for the fourth time) and on October 10, 1952 
(J.A. 173-182) reaffirmed its prior decisions. 

SUMMARY OF ARGUMENT 
I 

The nationwide television allocation plan adopted by 
the Commission is a valid exercise of its rule making 
powers. Sections 4(i) and 303 of the Act authorize the 
Commission to conduct such a rule making proceeding 
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and nothing in Section 307(b) prohibits the allocation of 
television facilities by rule making. 

n 

An administrative agency is required in rule making 
proceedings to consider all relevant and material evi¬ 
dence and arguments and to show in its report that all 
such evidence and arguments have been carefully con¬ 
sidered. The Commission adhered to this requirement in 
all respects. 

m 

Rule 3.606 adopted by the Federal Communications 
Commission and containing the Table of Assignments 
is not so materially different from the proposed rule as 
to have deprived petitioner of its right to notice as pre¬ 
scribed by the Administrative Procedure Act. 

IV 

The proceedings here involved are not adjudicatory in 
nature and hence findings of fact and conclusions of law 
were not required of the Commission. 

V 

The allocation of Channel 10 to Terre Haute, Indiana, 
complied with the mandate of Section 307(b) of the Com¬ 
munications Act. 


ARGUMENT 

I 

The Nationwide Television Allocation Plan Adopted by 
the Commission Is a Valid Exercise of Its Rule Making 
Powers. Sections 4(i) and 303 of the Act Authorize the 
Commission to Conduct Such a Rule Making Proceeding 
and Nothing in Section 307(b) Prohibits the Allocation 
of Television Facilities by Rule Making. 


o 


A. The Nationwide Television Allocation Plan Adopt¬ 
ed by the Commission is a Valid Exercise of its Rule 
Making Pou'er. Section 1 of The Communications Act 
of 1934, as amended, 1 states its 

“purpose of regulating interstate and foreign com¬ 
merce in communication by wire and radio so as to 
make available, so far as possible, to all the people 
of the United States a rapid, efficient, Nation-wide, 
and world-wide wire and radio communication serv¬ 
ice with adequate facilities at reasonable charges. 

a 

Section 301 particularizes this general purpose: 

“It is the purpose of this chapter, among other 
things, to maintain the control of the United States 
over all the channels of interstate and foreign radio 
transmission; and to provide for the use of such 
channels, but not the ownership thereof, by persons 
for limited periods of time, under licenses granted 
by Federal authority, and no such license shall be 
construed to create any right, beyond the terms, con¬ 
ditions, and periods of the license. ...” 

Sections 4(i) 2 and 303 3 of this Act provide the Com¬ 
mission with full rule making authority to carry out the 
above-indicated purposes of the Communications Act. It 
is pelucid that they constitute clear grants of authority 
to the Commission to adopt rules and regulations provid¬ 
ing for the allocation of television channels on a geo¬ 
graphical basis. It is respectfully submitted that the 
substantive and procedural provisions of these sections 


1 47 U.S.C.A., § 151 et seq. 

2 Section 4(i) provides that “The Commission may perform any 
and all acts, make such rules and regulations, and issue such or¬ 
ders, not inconsistent with this chapter, as may be necessary in 
the execution of its functions." 

3 The pertinent portions of Section 303 are set forth on pages 
58-59 of Petitioner’s Brief. 
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are susceptible of no other interpretation than that the 
Commission may determine through rule making proceed¬ 
ings where particular stations are to be located and 
where and by what class of stations particular frequen¬ 
cies are to be used. 

B. Section 307(b) Does Xot Prohibit the Allocation 
of Television Facilities by Pule Making. In its Memo¬ 
randum Opinion, released July 13, 1951 4 (J.A. 50-62), 
the Commission disproved in great detail petitioners 
contention that Section 307(b) prevents the adoption of 
a television assignment table.' Section 307(b) provides: 

“In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.” 

The Commission described this section as a statement of 
substantive policy that the grant of licenses shall be so 
made as to provide a fair, efficient and equitable distribu¬ 
tion of radio service.® Section 307(b) does not, however, 
prohibit the exercise of the rule making power to ac¬ 
complish this result. 

Where an administrative agency has, as here, the au¬ 
thority to proceed either in individual proceedings or by 
rule making, the choice “is one that lies primarily in the 


“7 Pike & Fischer, R.R. 371. 

5 This opinion was upheld by the United States Court of Ap¬ 
peals for the District of Columbia Circuit in the case of Peoples 
Broadcasting Company V. United States, fully discussed in para¬ 
graph C, infra p. 8. 

c The criterion governing the exercise of the Commission’s li¬ 
censing power is the public interest, convenience or necessity. Sec¬ 
tions 307(a), (d), 309(a), 310, Communications Act of 1934, as 
amended. 
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informed discretion of the administrative agency.” Se¬ 
curities and Exchange Com . v. Chenery Corp 332 U.S. 
194, 203, 91 L. Ed. 1995, 2002 (1947); American Broad¬ 
casting Co. v. United States , (D.C.S.D.N.Y*), HO F. Supp. 
374 (1953). See also Columbia Broadcasting System v. 
United States, 316 U.S. 407, 421, S6 L. Ed. 1563, 1573 
(1942). 

As pointed out by the Commission, Sections 307(b) and 
303 are not inconsistent but can be read together, one 
as a standard to be applied in all cases whether or not 
the Commission chooses to exercise its rule making au¬ 
thority in the particular field, and the other as a dis¬ 
cretionary grant of authority to act by rule if the public 
interest so requires. In the case before us the Commis¬ 
sion, profiting by its experience gained by observation 
of the chaotic conditions prevailing in the standard 
broadcast spectrum, felt that the public interest required 
it to proceed by rule making as the most effective method 
to assure a fair distribution of television service through¬ 
out the country. The Commission scoffed at the conten¬ 
tion that it must close its eyes to the public interest until 
such time as an individual application might be filed. 7 

In considering the effect of the language in Section 
307(b), “when and insofar as there is demand for the 
same,” the Commission examined the legislative history 
of the section and determined that Congress did not 
intend to reject the rule making process. This history 


" Petitioner states (Pet. Br. 12), “. . . the allocation of radio 
facilities, including television channels, may be allocated or as¬ 
signed only by action on applications . . .” Petitioner is correct in 
its contention that the Commission cannot grant a license except 
upon application. That is not the issue before us, however. We 
are dealing with a geographical allocation of frequencies. There is 
no requirement anywhere that the location of stations be deter¬ 
mined solely through action on specific applications. This is a field 
in which the Commission may properly and naturally exercise its 
rule making power. 
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need not be recited here at length since it is set out in 
the Commission’s Memorandum Opinion above referred 
to. (J.A. 50-61). 

To interpret Section 307(b) to nullify the specific au¬ 
thority granted in Section 303(d), (f) and tr) is at 
variance with the well-established doctrine that different 
sections of a statute are not to be so read as to render 
them mutually inconsistent. Perrine v. The Chesapeake 
<£ Delaicare Canal Co., 50 U.S. (9 How.) 171, 13 L.Ed. 
92 (1S50): Lamp Chimney Co. v. Ansonia Brass, etc., 
Co., 91 U.S. 656, 23 L. Ed. 336 (1S76): Washington Mar¬ 
ket Co. v. Hoffman, 101 U.S. 112, 25 L.Ed. 782 (1S79); 
Blair v. Chicago, 201 I7.S. 400, 50 L.Ed. SOI (1906); Uni¬ 
ted States v. Louisville and K.R. Co., 235 U.S. 314, 59 
L.Ed. 245 (1914): Helvering v. Credit Alliance Corp., 316 
L~.S. 107, S6 L.Ed. 1307 (1942); Lauson v. Suwannee 
Fruit and S.S. Co., 336 U.S. 198, 93 L.Ed. 611 (1949). 

C. This Question has been judicially determined. Pe¬ 
titioner advances a host of other legal arguments decry¬ 
ing the television allocation plan as violative of Section 
307(b) of the Act. We submit, however, that it is un¬ 
necessary to answer these arguments in further detail in 
view of the recent opinion of this Court in Peoples 
Broadcasting Company v. United States, Nos. 11,626, 
11,635, — U.S. App. D.C. —, — F. 2d — (August 3, 
1953), wherein Judge Prettyman stated unequivocally 
that ‘‘the Commission had authority to adopt a nation¬ 
wide television allocation plan. The purposes of the 
creating of the Commission as expressed by Congress, 
and the mandates pursuant to the purposes enumerated 
at great length in the statute furnish ample support for 
this action.” In view of this decision, it is submitted 
that petitioner’s argument on this point (Pet. Br. 15-26) 
is without merit. 
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n 

An Administrative Agency Is Required in Rnle 
Making Proceedings to Consider All Relevant and Ma¬ 
terial Evidence and Arguments and to Show In Its 
Report That All Such Evidence and Arguments Have 
Been Carefully Considered. The Commission Adhered 
to This Requirement In All Respects. 

A. The Commission Has Adhered To This Require¬ 
ment In All Respects. It is respectfully submitted that 
this contention is correct and that the Commission has 
fully complied therewith. In its Sixth Report and Order, 
issued April 14, 1952, the Commission indicated that it 
had considered all of the material evidence and made the 
following concise statement, thereby complying with Sec¬ 
tion 4(b) of the Administrative Procedure Act: 8 

“The counterproposal of Logansport Broadcasting 
Corporation and Owensboro On The Air, Inc., would 
assign Channel 10 in both Logansport and Owens¬ 
boro by deleting the only YHF channel from Terre 
Haute, a community of 64,000 in a metropolitan area 
of 105,000. However, the combined population of 
both Logansport and Owensboro is less than the 
population of Terre Haute. In view of the size and 
importance of Terre Haute, we do not believe that 
Channel 10 should be deleted from Terre Haute to 
provide a YHF channel for Logansport and Owens¬ 
boro. In light of the foregoing, the counterproposal 
of Logansport Broadcasting Corporation and Owens¬ 
boro On The Air, Inc., is denied.” (J.A. 138-139) 

Implicit in the Commission's statement concerning the 
size and importance of Terre Haute is a weighing of the 
relative merits of the counterproposals and the Commis¬ 
sion’s proposal. It seems obvious that the Commission 
was forced to make its comments as succinct as possible 
in view of the myriad counterproposals presented for its 
consideration. 


8 5 U.S.C.A., § 1001 et seq. 
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B. The Commission Conscientiously Considered All Of 
The Evidence. On page 33 of petitioner’s brief, Logans- 
port indulges in the perennial lament of the unsuccessful 
litigant, stating: 

. . the Commission arbitrarily, capriciously and 
unlawfully failed to consider all of the relevant ma- 
terial evidence presented by Logansport in support 
of its counterproposal to assign VHF Channel 10 to 
Logansport and Owensboro ...” 

Directly negating this allegation is the Commission’s 
statement in its Memorandum Opinion and Order released 
October 10, 1952 (J.A. 177) denying the petition for re¬ 
hearing filed by Logansport Broadcasting Corporation, 
which reads as follows: 

“In view of the petition of Logansport Broadcasting 
Corporation, and the difficult problem presented by 
the choice of channel assignments to these commu¬ 
nities, we have reviewed with great care all the evi¬ 
dence of record relevant to the questions presented.” 
[Emphasis sup-plied.] 

What position do the courts take when an administra¬ 
tive agency affirmatively declares, as here, that it has 
considered all of the evidence? In a proceeding by Wil- 
lapoint Oysters. Inc., against the Federal Security Agen¬ 
cy, Food and Drug Administration,® for judicial review 
of two so-called Final Orders of the Federal Security 
Administrator establishing standards of identity and of 
fill of containers for canned oysters, this same allegation 
was raised, namely, that the respondent did not con¬ 
scientiously read or consider all of the evidence. On 
page 6S9 of its Opinion, the United States Court of Ap¬ 
peals for the Ninth Circuit stated: 


9 Willapoint Oysters v. Ewing, 9 Cir., 174 F. 2d 676 (1949), 
rehearing denied June 3, 1949. 
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“Merely because the findings were in accord with the 
contentions and evidence of the Government does not 
demonstrate to us that the Administrator considered 
only Government evidence and disregarded that of 
the petitioner.” 

On page 696, the Court continued: 

“. . . we cannot allow the Administrator’s recitation 
that he has personally examined and considered the 
evidence in making his decision to be successfully 
challenged by a mere allegation in a brief. We have 
neither moral nor legal right to presume that only 
those who occupy judicial office respect their obliga¬ 
tions and perform their official duties honestly, sin¬ 
cerely and conscientiously. ... It requires more 
than merely allegation (or affidavit on information 
and belief, which is not even found here) to upset 
the presumption of validity attaching to public pro¬ 
ceedings and the formal recitations of public offi¬ 
cials.” 

See also Cupples Company Mamufrs v. National Labor 
R. Board, S Cir., 103 F. 2d 953 (1939), rehearing denied 
June 12, 1939. 

This same argument has been discussed and peremp¬ 
torily set aside in many other administrative agency 
cases. For example, in National Labor Relations Board 
v. Ford Motor Co., 9 Cir., 118 F. 2d 766 (1941), at page 
768, the'Court stated: 

“The flat statements in the allegations that the 
Board did not consider the evidence or the exceptions 
to the intermediate report in the face of the uncon¬ 
tradicted fact that Ford attorneys appeared before 
the Board and orally argued in support of their ex¬ 
ceptions do not appeal to us as a sufficient ground 
for exercising our discretion in favor of our ordering 
a bill of discovery ...” 

In National Labor Relations Bd. v. Lane Cotton Mills 
Co., 5 Cir., 10S F. 2d 568 (1940), at page 570, the Court 
stated: 
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. . where, as here, there have been oral arguments 
and briefs before the Board . . . there is no circum¬ 
stance which would warrant our going behind the 
recitation of the order that it is made upon a con¬ 
sideration of the entire record in the proceeding.’’ 

The underlying reason for this position, so consistently 
taken by the Courts, is undoubtedly the well-settled rule 
that every presumption of regularity attends the action 
of an administrative agency. United States v. Chemical 
Foundation, 272 U.S. 1, 71 L.Ed. 131 (1926); Klamath 
and Moad-oc Tribes v. United States, 296 U.S. 244, SO 
L.Ed. 202 (1935). 


m 

Exile 3.606 Adopted by the Federal Communications 
Commission and Containing the Table of Assignments 
Is Not So Materially Different From the Proposed Rule 
As to Have Deprived Petitioner of Its Right to Notice 
As Prescribed by the Administrative Procedure Act. 

A. Petitioner asserts in its arguments C and D (Pet. 
Br. 34-44) that Rule 3.606 is a product of proceedings 
fatally at variance with certain requirements of the Ad¬ 
ministrative Procedure Act. Petitioner points to the re¬ 
quirements of Section 4(a) that: 

“General notice of proposed rule making shall be 
published in the Federal Register (unless all persons 
subject thereto are named and either personally 
served or otherwise have actual notice thereof in 
accordance with law) and shall include (1) a state¬ 
ment of the time, place, and nature of public rule 
making proceedings: (2) reference to the authority 
under which the rule is proposed; and (3) either the 
terms or substance of the proposed rule or a descrip¬ 
tion of the subjects and issues involved ...” 

He also cites Section 4(b): 

“After notice required by this section, the agency 
shall afford interested persons an opportunity to 
participate in the rule making through a submission 
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of written data, views, or arguments with or without 
opportunity to present the same orally in any man¬ 
ner; and, after consideration of all relevant matter 
presented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis 
and purpose. Where rules are required by statute to 
be made on the record after opportunity for an 
agency hearing, the requirements of sections 1006 
and 1007 of this title shall apply in place of the 
provisions of this subsection.” 

There is no question but that the Federal Register 
notice and participation requirements were satisfied (J.A. 
112-115). The proceedings were instituted on May 6, 
1948 by a “Notice of Proposed Rule Making” (13 F.R. 
2629) designed to amend the Table of Television Channel 
Requirements for the United States set out in Section 
3.606 of the Commission’s Rules and Regulations. On 
July 11, 1949, the Commission issued a “Notice of Fur¬ 
ther Proposed Rule Making” (14 F.R. 4483). On May 
22, 1951, the Commission issued its “Third Notice of 
Further Proposed Rule Making” (16 F.R. 3072). Peti¬ 
tioner itself refers to the “meticulousness with which it 
[the Commission] prepared and published the notices of 
procedures throughout the proceedings ...” (Pet. Br. 
46). 

Hearings were held by the Commission pursuant to 
each of these notices (J.A. 112-115). In addition, inter¬ 
ested parties were allowed to file written comments, after 
which reports were made by the Commission and, once 
more, interested parties were given an opportunity to 
object. Upon consideration of the entire record in this 
proceeding [36 volumes] the Commission issued its final 
report entitled “The Sixth Report and Order.” Surely 

no one can denv that the Commission went far bevond 

• » 

its minimum legal duty to describe “the subjects and 
issues involved” and “afford interested parties an op¬ 
portunity to participate in the rule making through 
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transmission of written data, views or arguments with or 
without opportunity to present the same orally in any 
manner:' 10 [Emphasis supplied.] 

Petitioner complains of the departure in the Sixth Re¬ 
port and Order from the precise proposals contained in 
the “Third Notice”, and asserts that the priorities which 
formed the basis of the Table of Assignments were 
changed in the middle of the game. It is apparent, how- 
even that the Commission regarded these priorities as 
flexible guides rather than as rigid prerequisites. In its 
Sixth Report and Order the Commission stated: 

“At the outset it should be clearly understood 
that no single mechanical formula was utilized in 
the construction of the Table of Assignments. With 
the above priorities in mind it was necessary to rec¬ 
ognize that geographic, economic, and population con¬ 
ditions vary from area to area and even within the 
boundary of a single state; the possibility of assign¬ 
ing channels, for example, may differ as between the 
northern and southern segments or between the east¬ 
ern and western parts of the same state. It must 
be emphasized, therefore, that in establishing the 
Table of Assignments it is not possible to follow a 
mechanical and rigid application of the basic prin¬ 
ciples or what was termed the ‘priorities’ in the 
Third Notice.” (J.A. 121) 

Petitioner has confused priorities with rules. No¬ 
where in the proceedings has the Commission proposed 
a new rule. All of the notices, all of the written and 
oral proposals, and all of the Commission’s conclusions 
concerned the same rule—Section 3.606. 


10 See Sections 4(a) and (b) of the Administrative Procedure 
Act, supra, p. 12. 
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IV 

The Proceedings Here Involved Are Not Adjudicatory 
In Nature and Hence Findings of Fact and Conclusions 
of Law Were Not Required of the Commission. 

Petitioner contends (Pet. Br. 44-46) that the proceed¬ 
ings relating to the assignment of YHF Channel 10 were 
adjudicatory in character and that the Commission failed 
to consider all of the evidence required by Sections 7(c) 
and 8(b) of the Administrative Procedure Act. 11 


11 These Sections provide: 

“7 (c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of irrele¬ 
vant, immaterial, or unduly repetitious evidence and no sanc¬ 
tion shall be imposed or rule or order be issued except upon 
consideration of the whole record or such portions thereof as 
may be cited by any party and as supported by and in ac¬ 
cordance with the reliable, probative, and substantial evidence. 
Every party shall have the right to present his case or de¬ 
fense by oral or documentary evidence, to submit rebuttal evi¬ 
dence, and to conduct such cross-examination as may be re¬ 
quired for a full and true disclosure of the facts. In rule mak¬ 
ing or determining claims for money or benefits or applica¬ 
tions for initial licenses any agency may, where the interest 
of any party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in written 
form. 

* * * * 

“8 (b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the officers 
participating in such decisions (1) proposed findings and con¬ 
clusions, or (2) exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative agency deci¬ 
sions, and (3) supporting reasons for such exceptions or pro¬ 
posed findings or conclusions. The record shall show the rul¬ 
ing upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tentative 
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Mr. Justice Reed construed these sections in the case 
of American Trucking Asso. v. United States, — U.S. —, 
97 L.Ed. (Advance p. 243, 255), (1953), wherein he 
stated: 

“. . . Section 7 of the Administrative Procedure 
Act, is limited by its own terms to ‘hearings which 
Section 4 or 5 requires to be conducted pursuant to 
this section.' Turning to those sections, it is found 
that they invoke Section 7 only when specified by 
statute: ‘Where rules are required by statute to be 
made on the record after opportunity for an agency 
hearing, the requirements of Sections 7 and 8 . . . 
shall apply in place of the provisions of this subsec¬ 
tion.’ In short, Section 7 applies only when hearings 
were required by the statute under which they were 
conducted to be made on the record and with oppor¬ 
tunity for oral hearing.” 

The rule making authority in the instant case stems 
from Sections 4(i) and 303; nothing there requires rec¬ 
ord or hearing. Similar reasoning supports the conclu¬ 
sion that Section S(b) of the Administrative Procedure 
Act, which requires that decisions shall “include a state¬ 
ment of (1) findings and conclusions” is inapplicable to 
these proceedings. 

Petitioner relies upon Philadelphia Co. v. Securities 
and Exchange Com’n. S4 U.S. App. D.C. 73, 175 F. 2d 
SOS (194S), 12 in support of its contention that this pro¬ 
ceeding was adjudicatory in nature. In that case, the 

decisions) shall become part of the record and include a state¬ 
ment of (1) findings and conclusions, as well as the reasons 
or basis therefor, upon all material issues of fact, law, or dis¬ 
cretion presented on the record; and (2) the appropriate rule, 
order, sanction, relief or denial thereof.” 

12 On May 16, 1949, the Supreme Court of the United States, 
in a Per Curiam Opinion, 337 U.S. 901, 93 L.Ed. 1715, stated: 
“The Petition for Writ of Certiorari is granted. The judgment of 
the Court of Appeals is vacated and the case is remanded to that 
Court with directions to dismiss the Petition for Review as moot, 
on joint motion of counsel for all parties.” 
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Court declared the proceeding to be adjudicatory because 
it applied to a general rule which would affect only one 
party. The Court said, at page 817, however, that '‘as 
to the character of the Order in relation to such other 
companies as may in the future come within its ambit, 
we make no rule. As to them it may be legislative. ” 
Plainly, the nation-wide allocation plan here involved 
cannot be said to affect only one party. It is submitted 
that this case has no application here. It is true that 
legislation and judicial functions have been distinguished 
by the element of generality in the former and particu¬ 
larity in the latter. That is, legislation operates against 
a class and judgments against individuals. As long ago 
as 190S, however, Mr. Justice Holmes emphasized that 
investigations and hearings preliminary to a rule do not 
characterize the rule as judicial rather than legislative. 
Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 53 L. 
Ed. 150 (190S). 

V 

The Allocation of Channel 10 to Terre Haute, Indiana, 
Complies With the Mandate of Section 307(b) of the 
Communications Act. 

Having concluded that the Communications Act au¬ 
thorized the Commission to allocate certain channels to 
specific cities under its rule making authority, there re¬ 
mains for consideration the claim that the Commission’s 
exercise of such authority was unlawful. Petitioner as¬ 
sails the Commission’s action in denying its petition to 
remove VHF Channel 10 from Terre Haute as “an in¬ 
efficient allocation of facilities” (Pet. Br. 15). In effect, 
petitioner is praying the Court to substitute the Court’s 
conclusions for those of the Commission. As stated in 
Nat'l Broadcasting Co. v. United States, 319 U.S. 190, 
224, S9 L.Ed. 1344, 1366 (1943), the Court’s duty is “at 
an end when we find that the action of the Commission 
was based upon findings supported by evidence, and was 




IS 

made pursuant to authority granted by Congress. . . . 
The responsibility belongs to the Congress for the grant 
of valid legislative authority and to the Commission 
for its exercise.'’ 

In W ilia point Oysters v. Ewing, supra, page 689, the 
Court stated: 

“At the risk of tautology, it might not be amiss 
to reemphasize that this court does not try facts 
where factual conclusions are drawn from substan¬ 
tial evidence supporting opposed contentions. We 
will only delve sufficiently deep to ascertain whether 
the evidence adduced will logically and rationally 
permit the findings made. Section 10(e) of the Ad¬ 
ministrative Procedure Act provides that ‘In mak¬ 
ing the foregoing determinations the court shall re¬ 
view the whole record or such portions thereof as 
may be cited by any party, and due account shall 
be taken of the rule of prejudicial error.’ This was 
not intended to require reviewing courts to weigh the 
evidence and make independent findings of fact; 
rather, it means that in determining whether agency 
action is supported by substantial evidence, the re¬ 
viewing court should consider all the evidence in its 
measure as an integrated whole and not just evi¬ 
dence favoring only one side. We hold the findings 
to be sufficiently supported.” 

See also Board of Trade v. United States, 314 U.S. 534, 
548, S6 L.Ed. 432, 443 (1942), rehearing denied Febru¬ 
ary 2, 1942. 

Petitioner claims (Pet. Br. 47) that the mandates of 
Section 307(b) were violated when only one state, In¬ 
diana, rather than two, Indiana and Kentucky, was allo¬ 
cated Channel 10. 13 When consideration is given to the 
following factors, however, there can be no question but 
that Section 307(b) demands the retention of Channel 
10 in Terre Haute (Int. App. 1A-13A). 

13 It should be -noted that Owensboro is not a party to this ap¬ 
peal. Logansport should be heard to speak for Logansport alone. 
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The population of the city of Terre Haute, according 
to the 1950 census, is 64,047. The Terre Haute metro¬ 
politan area is the largest in the West Central-IHinois 
area. Terre Haute is the central city in the Wabash 
Valley and the focal point of a primary trading area in 
which are located the following cities, none of which has 
been assigned any type of television transmitting facili¬ 
ties: 

Population (1950 Census) 


Paris, Illinois . 9,795 

Brazil, Indiana . 8,426 

Clinton, Indiana . 6,576 

Sullivan, Indiana . 5,430 

Robinson, Illinois . 4,311 

West Terre Haute, Indiana. 3,356 

Marshall, Illinois . 2,980 

Casey, Illinois . 2,727 

Rockville, Indiana . 2,459 

Martinsville, Illinois . 1,441 


Terre Haute is located on the route of the coaxial 
cable connecting television stations as far south as Mem¬ 
phis, Tennessee, with Chicago, Illinois, and thence with 
the remainder of the national television network. 

In 1950, Vigo County, of which Terre Haute is the 
population and trading center, had 30,949 radio homes, 
95.3% of the total homes in the county. There are two 
full-time standard broadcast and two FM stations in 
Terre Haute. 

As petitioner contends, section 307(b) of the Commu¬ 
nications Act of 1934, as amended, requires the Commis¬ 
sion to make a fair, efficient and equitable distribution 
of radio facilities among the several states and communi¬ 
ties of the United States. In the entire state of Indiana, 
there are only four cities having VHF channel assign¬ 
ments under the Commission’s allocation table. The as¬ 
signment of Channel 10 to Terre Haute would make 
VHF service immediately available to the Wabash Val- 
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ley area and to Western Indiana and Eastern Illinois, 
and would render the only Grade A television service 
to an area of 295 square miles, which will not receive 
Grade A service from any station other than Channel 10 
at Terre Haute, thus implementing Section 307(b) of 
the Act. 

When a comparison is made on an individual city basis, 
the superiority of the Commission’s plan over petitioner’s 
proposal is apparent. 

Coverage. The allocation of Channel 10 to Owensboro 
would result in an inefficient use of the frequency because 
of mutual interference between the Grade B service area 
of the proposed Owensboro station and WHAS-TV, Louis¬ 
ville, Kentucky. A station operating on Channel 10 at 
Logansport similarly would suffer “clipping” from the 
co-channel assignment of Channel 10 at Milwaukee, Wis¬ 
consin, which is a lesser distance from Logansport than 
that required by the Commission’s Proposed Allocation 
Standards. It is apparent that neither station can com¬ 
pare with the service area of a station utilizing Channel 
10 at Terre Haute, inasmuch as the Terre Haute station 
will not cause or receive any objectionable interference 
and the allocation will comply with all mileage separa¬ 
tion requirements. 

Population. The population of Terre Haute is 64,047: 
the population of Logansport is 20,933; and the popula¬ 
tion of Owensboro is 33,9S3. 

Service to Small Cities. On this basis, as the follow¬ 
ing tabulation clearly shows, Terre Haute is clearly to be 
preferred in the allocation of Channel 10: 

, Cities of Population Total 

from 2500 to 10,000 Population 


Terre Haute . 15 81,647 

Logansport . 13 59,790 

Owensboro . 11 51,372 





Furthermore, of the thirteen cities proposed to be cov¬ 
ered by Logansport, one is assigned an additional tele¬ 
vision channel; of the eleven cities proposed to be cov¬ 
ered by Owensboro, two are assigned additional tele¬ 
vision channels. None of the fifteen cities covered by 
Terre Haute has its own television allocation. 

It is too w'ell-established to admit of extended discus¬ 
sion that if there is substantial evidence to support the 
finding of an administrative agency, the Courts will not 
set aside its holding. John Hancock Mwt. Life Ins. Co. v. 
National Labor Rel. Bd., 89 U.S. App. D.C. 261, 191 F. 
2d 483 (1951); Grace Bros. v. Commissioner of Internal 
Revenue, 9 Cir., 173 F. 2d 170 (1949). The judicial func¬ 
tion is exhausted when there is found to be a rational 
basis for the conclusions approved by the administrative 
body. American Trucking Ass’ns v. United States, (D.C. 
N.D. Ala.), 101 F. Supp. 710 (1951); State of Indiana 
ex rel. Ind. State Bd. of Public Welfare v. Ewing, (D.C. 
D.C.), 99 F. Supp. 734 (1951), cause remanded on other 
grounds, 195 F. 2d 556. 

It would be sheer dogmatism to say that there was no 
substantial evidence upon which the Commission based 
its allowable discretion in formulating the Table of As¬ 
signments set forth in Rule 3.606. 
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CONCLUSION 

It is respectfully submitted that the Federal Commu¬ 
nications Commission has the authority to adopt as a 
rule a table of television channel assignments prior to 
receipt and consideration of applications requesting such 
facilities; has considered all relevant and material evi¬ 
dence presented by petitioner; has fully complied with 
the notice requirements of the Administrative Procedure 
Act; has prepared the required concise statement, and 
has properly applied the mandate of Section 307(b) of 
the Communications Act of 1934, as amended. 

For the foregoing reasons, the Commission’s action 
complained of, resulting in the formulation of Rules 3.606 
and 3.607(a), and the allocation of Channel 10 to Terre 
Haute, Indiana, should be sustained in all respects. 

Respectfully submitted, 

Andrew G. Haley 
Dwight D. Doty 
Howard J. Schellenberg, Jr. 
Lenore G. Ehrig 

Second Floor—Duryea Building 
1101 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Attorneys for Intervener, 
Wabasli Valley Broadcasting 
Corporation 
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2 A 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the matters of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations 
Docket Nos. S736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Sendee 
Docket No. 9175 

Utilization of Frequencies in the Band 470 to S90 Mcs. 
for Television Broadcasting 
Docket No. 8976 

Brief In Support of the Commissions Television 
Allocation Plan For Terre Haute, Indiana 

I. 

Preliminary Statement 

Wabash Valley Broadcasting Corporation, Terre Haute, 
Indiana, [hereinafter referred to as WTHI], files this 
brief in support of the Commission’s television allocation 
plan for Terre Haute, Indiana, pursuant to paragraph 
5(f) of the Order of Hearing Procedure in this proceeding. 

II. 

Argument 

The Commission’s Third Notice of Further Proposed 
Rule Making in this proceeding provides for the assign¬ 
ment of Channels 10, 57 and 63 to Terre Haute, Indiana. 
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Channel 57 will be reserved for non-commercial edu- 
15344 cational use. On May 7, 1951, four counterpro¬ 
posals 1 were filed which affect the Commission’s 
allocation plan for Terre Haute, Indiana, as follows: 

Name Proposal for Terre Haute 



Delete 

Add 

L. B. Wilson, Inc., plan 1 

10 

13 

Cincinnati, Ohio, plan 2 

10 

41 

WIBC, Inc., Indianapolis, Indiana 

10 

51 

William H. Block Company 

10 

41 

Indianapolis, Indiana 



Logansport Broadcasting Corporation 10 

34 


and Owensboro on the Air, Inc. 
Logansport, Indiana, and Owensboro, 
Kentucky, respectively 


None of the counterproposals can be effected without vio¬ 
lating the Commission’s minimum mileage separation re¬ 
quirements, as is shown in the following tabulation of 
admitted discrepancies in the allocation proposals in¬ 
volved : 


1 The proponents are referred to herein as WCKY, WIBC, Block, 
WSAL and WVJS, respectively. 


Type of 


Party 

Channel 

Cities Involved 

Interference 

Required 

WCKY 

Plan 

No. 1 

13 

Terre Haute- 
Cincinnati 

cochannel 

ISO 


5 

Clarksburg- 

Cleveland 

cochannel 

ISO 


4 

Indianapolis- 

Columbus 

cochannel 

ISO 

WCKY, 

Plan 

No. 2 

5 

Clarksburg- 

Cleveland 

cochannel 

ISO 


10 

Indianapolis- 

Columbus 

cochannel 

ISO 

WIBC 

4 

Indianapolis- 

Columbns 

cochannel 

ISO 


51 

Terre Haute- 
Bloomington 

picture image with 
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34 

Terre Haute- 
Urbana 

adjacent channel 
with channel 33 

65 


Separation 
mired Actu 

ISO 157 
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The foregoing tabulation shows two engineering reasons 
for rejecting the counterproposals. First, the Commis¬ 
sion cannot allocate any of the channels suggested by the 
proponents as a replacement for Channel 10 in Terre 
Haute without condoning excessive violations of the mini¬ 
mum mileage separations required by the Standards. 
[WSAL and WVJS have admitted this defect in their 
counterproposal and have abandoned the suggestion that 
Channel 34 be allocated to Terre Haute.] Second, the 
counterproposals to add a YHF channel to Cincinnati, 
Indianapolis, Logansport or Owensboro cannot be 
15346 adopted without allowing further violations of the 
minimum mileage separation requirements of the 
Standards. On technical grounds alone the counterpro¬ 
posals should be rejected. 

Disregarding the engineering violations which are fatal 
to each counterproposal, the proponents have submitted 
elaborate comparative coverage and economic data, the 
total import of which may be resolved into one issue: 

Should the television allocation for Terre Haute be 
reduced to one commercial channel in order to pro¬ 
vide a fifth commercial channel for Cincinnati, a fifth 
for Indianapolis, a second for Logansport, or a sec¬ 
ond for Owensboro? 

The answer must be in the negative as is shown in the 
comparative data which follows: 

Terre Haute 

The population of the city of Terre Haute is 64,047 
according to the 1950 U. S. Census. The Terre Haute 
Metropolitan Area is the largest in the West Central 
Tndiana-Illinois area and its national rank is as follows: 
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Rank 

Population 

Manufacturing 

104,931 

143 

employees 

9,630 

129 

Retail sales 

$104,944,000 

144 

Wholesale Sales 

$ 66,701,000 

123 


15347 

Terre Haute is the central citv of the Wabash Valiev 
area and the focal point of a primary trading area in 
which are located the following cities, none of which has 
been assigned any type of television transmitting facili¬ 
ties: 

Population (1950 Census) 


Paris, Illinois 9,795 

Brazil, Indiana S,426 

Clinton, Indiana 6,576 

Sullivan, Indiana 5,430 

Robinson, Illinois 4,311 

West Terre Haute, Ind. 3,356 

Marshall, Illinois 2,980 

Casey, Illinois 2,727 

Rockville, Indiana 2,459 

Martinsville, Illinois 1,441 


Terre Haute is located on the route of the coaxial cable 
connecting television stations as far south as Memphis, 
Tennessee, with Chicago, Illinois, and thence with the re¬ 
mainder of the national television network. The avail¬ 
ability of such excellent local and national programs dis¬ 
seminated on a YHF channel will undoubtedly stimulate 
the prompt circulation of presently available VHF re¬ 
ceivers especially in the areas where UHF service w’ould, 
at best, be marginal. 

In 1950 Vigo County, of which Terre Haute is 
15348 the population and trading center, had 30,949 radio 
homes, 95.3% of the total homes in the county. 


There are two full-time standard broadcast and two FM 
stations in Terre Haute. Already one application for a 
television station has been filed in Terre Haute. 

Section 307(b) of the Communications Act of 1934, as 
amended, requires the Commission to make a fair, efficient 
and equitable distribution of radio facilities among the 
several states and communities of the United States. In 
the entire state of Indiana there are only four cities hav¬ 
ing YHF channel assignments under the Commission's 
allocation table. The assignment of Channel 10 to Terre 
Haute would make VHF service immediately available to 
the Wabash Valley area and to Western Indiana and 
Eastern Illinois, and would render the only Grade A tele¬ 
vision service to an area of 295 square miles, which will 
not receive Grade A service from any station other than 
Channel 10 at Terre Haute, thus implementing Section 
307(b) of the Act and the Commission’s priorities. 

A station operating on VHF Channel 10 at Terre Haute. 
Indiana, with 200 kw ERP at 500 feet, would provide 
Grade A service to 242,697 persons in an area of 3217 
square miles. This is in marked contrast to the maximum 
coverage which can be obtained with UHF channels pro¬ 
posed for Terre Haute, namely, 214,913 persons in an 
area of 2,463 square miles. 

It is apparent that Terre Haute is entitled to at least 
two commercial television channels, and the following 
facts conclusivelv demonstrate that it is entitled to 
15349 VHF Channel 10 in preference to Cincinnati, In¬ 
dianapolis, Logansport or Owensboro under the 
mandate of Sections 1 and 307(b) of the Communications 
Act of 1934, as amended, and the Commission’s Priorities. 

Cincinnati 

The city of Cincinnati is assigned 4 commercial and 1 
noncommercial educational television channels, of which 
three are VHF frequencies. None of the Commission’s 





Priorities 1-4 would be implemented by the assignment 
of a sixth channel to Cincinnati at the cost of the re¬ 
moval of Channel 10 from Terre Haute, inasmuch as the 
service area of the sixth station in Cincinnati would be 
duplicated exactly by three other YHF stations, with ad¬ 
ditional service to most of the area by at least two more 
UHF stations. On the other hand, by retaining Channel 
10 in Terre Haute, an area of 295 square miles will 
receive its only Grade A television service. As a practi¬ 
cal matter inasmuch as Channel 57 will be reserved for 
noncommercial educational broadcasting, Channel 10 will 
be one of two channels on which television service will be 
rendered in Terre Haute for years to come. Thus the 
allocation of Channel 10 to Terre Haute satisfies Priority 
No. 3. 

Indianapolis 

The city of Indianapolis is assigned 4 commercial and 
one non-commercial educational channels of which three 
are YHF frequencies. Indianapolis receives a plethora 
of services in comparison to Terre Haute. There would 
be 100% duplication by 3 stations of the service 
15350 of the YHF station proposed to be added to In¬ 
dianapolis by WIBC and Block, plus substantial 
duplication by 2 T’HF services. In view of these factors, 
the YTIBC and Block proposals will not implement the 
Commission's Priorities. 

Logansport and Owensboro 

The joint counterproposal of YYSAL and WVJS for 
Logansport and Owensboro, respectively, is based on the 
premise that the deletion of YHF Channel 10 from Terre 
Haute, Indiana, and its allocation to Logansport, Indiana, 
and Owensboro, Kentucky, will double the area and popu¬ 
lation to be served by use of Channel 10. This theory is 
a falacious argument in an allocation proceeding because 



it mistakingly suggests that greater coverage may be 
achieved through the combination of allocations in two 
cities against one. As a matter of fact the same result 
can be obtained if Channel 10 is retained in Terre Haute 
and allocated to Hopkinsville, Kentucky, or to Paducah, 
Kentucky, as suggested by DuMont, or to any of the var¬ 
ious locations in Michigan for which Channel 10 has been 
proposed by DuMont, WJR, Michigan State College, or 
Twin Valley Broadcasters, Inc. For these reasons the 
comparison of population, area and economic statistics of 
the combined cities of Logansport and Owensboro is not 
a valid evidentiary showing of the need for depriving 
Terre Haute of its only YHF television channel. 

When a comparison is made on an individual city basis, 
the superiority of the Commission plan over the WSAL- 
WVJS proposal is apparent. 

15351 Coverage. The allocation of Channel 10 to Owens¬ 
boro would result in an inefficient use of the fre¬ 
quency because of mutual interference between the Grade 
B sendee area of the proposed Owensboro station and 
WHAS-TV, Louisville, Kentucky. A station operating on 
Channel 10 at Logansport similarly would suffer “clip¬ 
ping” from the co-channel assignment of Channel 10 at 
Milwaukee, Wisconsin, which is a lesser distance from 
Logansport than that required by the Commission’s Pro¬ 
posed Allocation Standards. It is apparent that neither 
proposal can compare with the service area of a station 
utilizing Channel 10 at Terre Haute, inasmuch as the 
Terre Haute station will not cause or receive any objec¬ 
tionable interference and the allocation will comply with 
all mileage separation requirements. 

Population. The population of Terre Haute is 64,047; 
the population of Logansport is 20.933: and the popula¬ 
tion of Owensboro is 33,983. WSAL claims that the 
population which would be served with a Grade B signal 
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by Logansport is 496,385, but the correct figure is 406,323. 
A station operating on Channel 10 at Terre Haute will 
provide Grade B service to 442,011 persons, a larger popu¬ 
lation than that which would be served by a station 
located at Logansport. WVJS claims a station operating 
on Channel 10 at Owensboro would serve a population 
of 512,526. As a matter of fact, the total population 
figure is swollen unduly because of the proximity of 
Evansville, Indiana (population 109,869) to Owensboro, 
Kentuckv. Evansville is assigned a YHF channel as 
well as 3 I7HF channels. If the Evansville popu- 
15352 lation is deducted from the Owensboro compilation, 
it will be seen that WTHI would serve a much 
larger population. 

The Commission’s proposed allocation of Channel 10 
to Terre Haute will allow the maximum extension south¬ 
ward of the signal of a station operating on Channel 10 at 
East Lansing or Coldwater, Michigan, as proposed by the 
parties hereinbefore listed. If channel 10 were assigned 
to Logansport, on the other hand, the mileage separation 
between the Michigan and Logansport stations would be 
less than the minimum required by the Commission’s Pro¬ 
posed Engineering Standards and the respective service 
areas would be severely restricted. 

Priorities. WSAL and WVJS claim that there will be 
a gain of 266 square miles in priority 3 coverage by adop¬ 
tion of their combined proposal, and they admit that an 
area of 117 square miles will be deprived of priority 3 
coverage by the deletion of Channel 10 from Terre Haute. 
As a practical matter, the actual loss under priority 3 
because of the deletion of Channel 10 from Terre Haute 
would be many times greater than the combined gain in 
priority 3 coverage claimed by WSAL and WVJS. 

If Channel 10 were removed without replacement, as 
WSAL and WVJS have proposed, Terre Haute would be 
forced to depend on only one commercial television sta- 
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tion, inasmuch as one of the 2 UHF channels allocated to 
Terre Haute is reserved for non-commercial educational 
television broadcasting. It is the opinion of WTHFs wit¬ 
ness that the educational station will not be constructed 
for a considerable period of years, owing to the 
15353 prohibitive costs of construction and operation of 
a television station and the restricted financial re¬ 
sources of the educational institutions in the Terre Haute 
area. For these reasons, the WSAL-WVJS proposal 
would have the practical effect of reducing the vast area 
dependent on Terre Haute for television service to a 
“one service” area for years to come. This violation of 
priority 3 far overshadows the slight gain of priority 3 
service proposed by WSAL-WVJS. 

In addition to the foregoing excessive violation of pri¬ 
ority 3, the WSAL-WVJS proposal will violate priority 
5 by removing the third television channel from Terre 
Haute. 

Service to small cities . W*SAL and WVJS claim that 
they will serve 14 cities of population in excess of 10,000 
with a Grade B signal while WTHI will serve only 3 
such cities with a Grade B signal. Many of the 14 cities 
which WSAL and WVJS claim thev will serve will not 
receive a useable signal since they lie outside the Grade 
A contours. In addition, seven of the 14 cities claimed by 
WSAL and WVJS have been allocated channels of their 
own in the Commission’s proposed allocation table. Serv¬ 
ice to cities having population from 2500 to 10,000 within 
the Grade B contours is of far more significance in an 
allocation proceeding, inasmuch as such cities iritt receive 
a useable signal from Grade B service, and few of them 
are assigned television channels of their own. Their small 
size makes it highly doubtful whether they can ever sup¬ 
port a flexibility channel, and for this reason they will 



depend on service from larger cities. On this basis, 
15354 as the following tabulation demonstrates, Terre 
Haute is clearly to be preferred in the allocation 
of Channel 10: 

Cities of Population 

from 2500 to 10,000 Total Population 


Terre Haute 

15 

SI,647 

Logansport 

13 

59,790 

Owensboro 

11 

51,372 


Furthermore, of the 13 cities proposed to be covered by 
Logansport, 1 is assigned an additional television chan¬ 
nel; of the 11 cities proposed to be covered by Owensboro, 
2 are assigned additional television channels. None of the 
15 cities covered by Terre Haute has its own television 
allocation. 

WVJS claims that there is a need for YHF television 
service in the Owensboro, Kentucky, area because of the 
rugged terrain surrounding the city. A YHF assignment 
is allocated to Evansville, Indiana, and it will provide 
Grade A coverage to the entire city of Owensboro. On 
this basis of comparison there is a greater need for the 
preservation of the sole YHF channel in Terre Haute 
than for the assignment of a second YHF channel to the 
Owensboro-Evansville area. 

WSAL and WY.JS state that UHF television is a 
“paper service” which “may not be provided for many 
years, if ever.” (Emphasis supplied.) AYTHI believes 
that there is no basis in fact for such conjecture, but if 
the WSAL-WYJR presumption is correct, it will be an 
outright violation of the Communications Act to force 
such an allocation on the Terre Haute area in order to 
duplicate YHF television service in the Owensboro area 
and to serve a smaller population at Logansport. 
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15355 III. 

Conclusion 

The Commission has determined correctly that Terre 
Haute, Indiana, is entitled to two commercial television 
services on the basis of Sections 1 and 307(b) of the Act. 
Xone of the counterproposals advanced in this proceeding 
presents a valid engineering plan by which Channel 10 
may be replaced with another channel, or by which Chan¬ 
nel 10 can be assigned to a city other than Terre Haute. 
On technical ground alone the Commission’s proposed allo¬ 
cation for Terre Haute should be upheld. Furthermore, 
none of the counterproposals overcomes the mandate of 
Section 307(b) of the Act that Terre Haute should receive 
two commercial television channels in preference to the 
assignment of a fifth commercial channel to Cincinnati, 
a fifth to Indianapolis, a second to Logans]V>rt, or a 
second to Owensboro. 

WTHI respectfully requests that the Commission re¬ 
ject the counterproposals of WCKY, WIBC, Block and 
WSAL-WVJS, and make final the allocation of Channels 
10, 57* and 63 to Terre Haute, Indiana. 

Respectfully submitted, 

WABASH VALLEY BROADCASTIXO CORPORATTOX 
October 22, 1951 
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COUNTER STATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of respondent and intervenor Federal Com¬ 
munications Commission, the questions presented are: 

1. Whether the Federal Communications Commission is em¬ 
powered by Section 303 of the Communications Act to adopt 
a Table of Assignments which prescribes the locations at which 
television broadcast stations may be constructed and the chan¬ 
nels upon which such stations shall operate. 

2. Whether the procedure followed by the Commission in 
formulating and adopting a table of television channel assign¬ 
ments was consistent with the Administrative Procedure Act 
with respect to (a) the notice given by the Commission of 
the subject matter of the proceeding, (b) the form of the deci¬ 
sion issued by the Commission, and (c) the adequacy of the 
statement of the purpose and basis of the rules adopted. 

3. Whether the decision of the Commission to assign VHF 
Channel 10 to Terre Haute, Indiana, and not to assign such 
channel to Logansport, Indiana, and Owensboro, Kentucky, was 
consistent with the requirement of Section 307 (b) of the Com¬ 
munications Act that the Commission shall distribute fre¬ 
quencies fairly, efficiently, and equitably among the several 
states and communities. 
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PETITION FOR REVIEW OF ORDERS OF FEDERAL 
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FEDERAL COMMUNICATIONS COMMISSION 


COUNTER STATEMENT OF THE CASE 

Petitioner's brief accurately sets forth the chronological se¬ 
quence of events culminating in the orders here under review. 
It makes clear that the ultimate issue here presented is whether 
the Commission erred in assigning VHF television channel 10 
to Terre Haute, Indiana, rather than to Logansport, Indiana, 
and Owensboro, Kentucky. To place the Commission's orders 
in proper perspective, however, it is necessary to describe in 
detail the background and the policy considerations which 
led to the particular procedures and the particular Commission 
determinations to which petitioner takes exception. 

A. Development of the television assignment table 

The bands of frequencies (known as channels) which are 
assigned for commercial television use are quite limited in 


(i) 
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number. In 1945, when the Commission first permitted con¬ 
struction of commercial television stations on other than an 
experimental basis, there were but 13 (later reduced to 12) 
channels made available. 1 This limited supply of channels 
manifestly called for an overall channel assignment policy if 
television stations were to be equitably distributed throughout 
the nation. Stations on the same channels, on adjacent chan¬ 
nels. and on channels having certain other relationships must 
not be located too close to each other if excessive interference 
is to be avoided. And the magnitude of the permissible sepa¬ 
rations between stations is directly related to the antenna 
heights and powers permitted. Determinations as to maxi¬ 
mum heights and powers and as to minimum station separa¬ 
tions must reflect not only complex engineering calculations, 
but also difficult policy judgments with respect to the optimum 
size of the area to be served by each station and the total 
number of stations to be authorized on a nationwide basis. 

To reach a rational and informed solution of the manifold 
policy questions which enter into the formulation of a com¬ 
prehensive nationwide assignment policy required years of 
intensive study by the Commission with the aid and coopera¬ 
tion of private parties. The mammoth allocation proceeding 
which was employed necessitated a series of notices of proposed 
rule-making and the reception of evidence over a period of 
some three years. During this period the Commission formu¬ 
lated a comprehensive tentative plan, which was subjected to 
repeated analysis and revision in light of the staggering quan¬ 
tity of detailed evidence proffered to the Commission by inter¬ 
ested parties. 2 

The first Table of Assignments, which was promulgated in 
1945, was necessarily an experimental venture in a virgin 

1 These channels (numbers 2 to 13) are in the VHF (very high frequency) 
portion of the radio spectrum. In 1049 the Commission proposed to add 
forty-two channels in the UHF (ultra high frequency) portion of the spec¬ 
trum to the group of channels available for commercial television broadcast¬ 
ing. In March. 1931 the Commission proposed to increase the number of 
UHF channels to seventy. 

1 The original record on file with this Court comprises 39 volumes; the 
index to the record alone occupies over a hundred pages. 
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field. Until 1948, the Commission occasionally permitted 
changes in the Assignment Table to be made in adjudicatory 
licensing proceedings. But in March, 1948 the Commission 
called a halt to this practice. In In re Yankee Network, Inc., 
4 Pike & Fischer, R. R. 164, 166, the Commission concluded 
that “the only appropriate method for making changes in the 
allocation table * * * is by rule-making proceedings”. And 
it further concluded that the rule-making proceedings as to 
channel assignments to communities should not be intermixed 
or consolidated with proceedings to license television stations. 
The Commission was of the view that the question whether 
the rules should be amended to permit utilization of a par¬ 
ticular channel in a community, with its accompanying chain 
reaction on assignments elsewhere, should be resolved before 
any consideration was given to the question as to which of 
competing applicants should be authorized to operate on the 
channel. 

The present proceeding was instituted shortly thereafter in 
order to reexamine the premises of the existing allocation plan 
in light of experience with the plan and new engineering infor¬ 
mation. In this proceeding, the Commission adhered to the 
philosophy of the Yankee Network decision, supra . It de¬ 
clined to attempt to conduct hundreds or thousands of nomi¬ 
nally separate, but actually overlapping, licensing proceedings 
in which any applicant could be heard to ask for the licensing 
of any channel anywhere. Instead it imposed the so-called 
“freeze” on licensing proceedings pending resolution of all ex¬ 
isting engineering and assignment questions in one big alloca¬ 
tion proceeding. 

The first major action in the allocation proceeding which is 
significant for present purposes was the issuance of the Third 
Notice of Further Proposed Rule Making in 1951 (App. 
35-48). This notice proposed two categories of rules. The 
first category (Appendices A and B) contained the en¬ 
gineering standards to govern commercial television broad¬ 
casting, and covered such subjects as maximum antenna 
heights and powers, and the minimum separations be¬ 
tween television stations (e. g., App. 40-5). These proposals 



had been arrived at as a result of the Commission’s considera¬ 
tion and evaluation of the technical and engineering evidence 
which had thus far been received in the proceeding . 3 Although 
the Commission had reached tentative conclusions as to this 
category of rules, it did solicit the views of interested parties 
in the form of objections based on the record to the tentative 
conclusions contained therein (App. 37). The Commission 
made it clear that this portion of the Third Notice was still only 
a proposal, and that these conclusions were not final . 4 

The second category of rules proposed in the Third Notice 
(Appendices C and D) was a new Table of Assignments (e. < 7 ., 
App. 45-8) premised upon the employment of the engineering 
standards (including antenna heights and powers, and station 
separations) proposed in Appendices A and B. The Table of 
Assignments proposed in the Third Notice contemplated as¬ 
signments to 1,283 communities, and was quite different from 
the previous proposed Tables. The Commission had not, prior 
to this time, held hearings on specific channel assignments. 
The Third Notice called for comments on whether each of the 
specific proposals should be adopted. 

The Third Notice set forth certain assignment principles 
which had been largely (but not universally ) 5 followed in the 
formulation of the assignments proposed (App. 41): 

Priority No. 1 —To provide at least one television 
service to all parts of the United States. 

‘This evidence had been received pursuant to a Notice of Further Pro¬ 
posed Rule Making issued in 1049 (14 F. R. 44S3). 

‘The Third Notice stated, for example, that “The Commission propose s 
to amend * * • its Rules and Regulations, and its ‘Standards * * *’ as set 
forth in Appendices A. B, C, and D * * *” (App. 36). [Emphasis added.] 
The revised Appendices were stated to “reflect changes in the Commission’s 
proposalx from those set forth * • * [on] July 11, 1949” (App. 37). [Em¬ 
phasis added.] In a further order issued on July 25, 1951, the Commission 
explicitly stated: 

“In view of the fact that the issues raised by Appendices A and B of the 
Third Notice of Further Proposed Rule Making (FCC 51-244) are inter¬ 
related with those raised by the issues to be determined in the remaining 
portion of. these proceedings, and in order to permit parties to make a full 
presentation of their cases, the Commission has decided not to finalize 
Appendices A and B at this time. • • *” (App. 115). 

1 See Argument, infra, p. 22. 
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Priority No. 2—To provide each community with at 
least one television broadcast station* 

Priority No. 3—To provide a choice of at least two 
television services to all parts of the United States. 

Priority No. 4—To provide each community with at 
least two television broadcast stations. 

Priority No. 5—Any channels which remain unas¬ 
signed under the foregoing priorities will be assigned to 
the various communities depending on the size of the 
population of each community, the geographical loca¬ 
tion of such community, and the number of television 
services available to such community from television 
stations located in other communities. 

The Third Notice states that the proposed assignments are 
based on the above priorities, but it is significant that there is 
no suggestion in the Third Notice that the priorities were 
viewed as the exclusive principles governing assignments. 

Of some 1,500 submissions in response to the Third Notice, 
only a few are relevant to the present controversy: 

(1) The Federal Communications Bar Association on 
May 7,1951, 7 filed a brief with the Commission in which 
it contended that the use proposed by the Commission 
of its Table of Assignments was contrary to law. The 
Association stated that it believed that the table of 
assignments might be utilized as a starting point or 
guide for the actual licensing of television stations, but 
that it could not be used to prevent the consideration by 
the Commission on their merits of applications filed for 
television facilities not listed in the table. 

(2) A. Earl Cullum, Jr., in objecting to the conclu¬ 
sions in Appendix A, proposed greater maximum power 
for channel 7 and above, and greater maximum antenna 
heights for all channels (App. 70-3). 

(3) The Third Notice had proposed to assign UHF 
channel 51 to Logansport, Indiana (App. 47). It pro- 

* The Joint Appendix erroneously sets forth this priority as specifying two 
broadcast stations. See original record, VoL 25, p. 7776. 

’This brief reiterated a position which was originally submitted by the 
Association to the Commission in 1948. 

268839—63- 2 
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posed the assignment of VHF Channel 10 and UHF 
Channels 57 and 63 to Terre Haute, Indiana (App. 48), 
and UHF Channel 14 to Owensboro. Kentucky (App. 
4 S). In response to the Third Notice petitioner filed 
pleadings requesting the assignment of VHF Channel 
10 to Logansport and to Owensboro instead of to Terre 
Haute, and the addition of another UHF channel to 
Terre Haute (App. 49-50, 74^111). An interested 
party from Owensboro joined in this request (App. 50). 
Conflicting requests were filed by eight parties and 
specific opposition to the Logansport proposal was 
registered by four parties, one of whom, Wabash Valley 
Broadcasting Company, an intervenor in the present 
case, sought the retention of VHF Channel 10 at Terre 
Haute (App. 13S). 

In July, 1951 the Commission issued an opinion exhaustively 
analyzing the contentions made by the Federal Communica¬ 
tions Bar Association that the Commission had no authority 
to adopt a television allocation plan which would limit the 
consideration of applications to channels assigned under the 
plan (App. 50-70). The Commission rejected these con ten- 
tions. In April, 1952, in its Sixth Report and Order, the Com¬ 
mission concluded that the issuance of a comprehensive 
allocation plan was both necessary and appropriate (App. 116- 
120 ). The Commission rested this conclusion upon three com¬ 
pelling considerations (App. 117): 

A Table of Assignments makes for the most efficient 
technical use of the relatively limited number of chan¬ 
nels available for the television service. It protects the 
interest of the public residing in smaller cities and rural 
areas more adequately than any other system for dis¬ 
tribution of service and affords the most effective mech¬ 
anism for providing for non-commercial educational 
television. It permits the elimination of certain pro¬ 
cedural disadvantages in connection with the processing 
of applications which would otherwise unduly delay the 
overall availability of television to the people. 
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The reasons for these views were elaborated in detail (App. 
117-120). Consistent with the Commission’s conclusions in 
this regard, the rules adopted in the Sixth Report explicitly 
provide for the rejection of applications inconsistent with the 
Table of Assignments (Section 3.607 (c); see Pet. Br. 8, n. 15). 

B. The final allocation plan 

The Sixth Report revised and finalized the allocation plan. 
In light of the many comments filed, and the Commission’s 
further consideration of the problems presented, a number of 
changes were made in the plan which had been proposed in 
the Third Notice. Among other revisions, antenna heights and 
powers and minimum station separations were altered sub¬ 
stantially. These changes made necessary a number of changes 
in assignments; other changes in assignments were made as a 
result of specific counterproposals. The Commission gave the 
reasons for its actions in some detail, 8 although no attempt was 
made to deal at length with the myriad of particular contro¬ 
versies concerning individual community assignments. With 
respect to the priorities, the Commission made it clear that it 
regarded them as flexible guides rather than rigid ironclad 
postulates (App. 120-123). 

The counterproposal of Logansport Broadcasting Corp., the 
petitioner here, suggesting assignment of VHF Channel 10 to 
Logansport and Owensboro instead of to Terre Haute, was 
among those not adopted by the Commission. The denial of 
Logansport’s proposal was rested upon the size and importance 
of Terre Haute and the fact that the population of Terre Haute 
exceeds the combined populations of the two communities to 
which it had been suggested that VHF Channel 10 be assigned 
(App. 138-9).° Thereafter, Logansport filed a petition for re- 

* The Report itself, excluding dissenting opinions and the new Rules and 
Standards, required 143 pages as printed in the Federal Register, 17 F. R. 
3905. 

’The population (1950 census) of these communities is: Terre Haute, 
64.047 (App. 81); Logansport. 20,933 (App. 77); and Owensboro. 33,983 
(App. 78). 
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hearing (App. 151-172). Insofar as relevant here, 10 Logans- 
ports petition for rehearing made essentially the same conten¬ 
tions now urged upon this Court. In summary these conten¬ 
tions were: (1) the Commission cannot lawfully adopt a 
Table of Assignments which bars inconsistent applications; (2) 
the plan adopted was unlawful under Section 307 (b) of the 
Communications Act in assigning VHF Channel 10 to Terre 
Haute; (3) the Commission improperly departed from the 
Third Notice; and (4) the Commission improperly disregarded 
evidence submitted by Logansport. 

In response to the petition for rehearing, the Commission 
reexamined the matter and reaffirmed the assignment to Terre 
Haute. It issued a brief opinion which succinctly but fully 
discusses each of petitioner’s contentions. As all portions of 
the Commission’s opinion which are printed in the Joint Ap¬ 
pendix are relevant to the issues raised in the present action, 
we shall not attempt to excerpt the opinion here. The Court’s 
attention is respectfully invited to the discussion therein (App. 
173-182). 

SUMMARY OF ARGUMENT 

I 

Petitioner’s contention that the Commission is without au¬ 
thority to adopt a table of assignments governing the location 
of television stations is directly contrary to the square holding 
of this Court in Peoples Broadcasting Co. v. United States 
(Case No. 11626, decided August 3, 1953). The clear-cut 
statutory authority to regulate locations of stations and fre¬ 
quencies found in Section 303 of the Communications Act is 
not destroyed or qualified by any other provision. Section 
307 (b), upon which petitioner relies, establishes a substantive 
standard that requires that distribution of service be fair, equi¬ 
table and efficient. It does not limit the authority of the Com¬ 
mission to handle such problems by rule making proceedings 

’* Logansport’s petition for rehearing (and a second petition for rehear¬ 
ing later filed by it) contained an alternative proposal which was also re¬ 
jected by the Commission. That action is not challenged by Logansport 
here. 
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culminating in the adoption of an overall, nationwide alloca¬ 
tion plan. In the circumstances here presented, the adoption 
of a general table of assignments offered the most feasible 
method of satisfying the requirements of Section 307 (b). 

The provision in the Commission’s rules which precludes 
consideration of applications inconsistent with the Table of 
Assignments is clearly appropriate. A “rule” governing chan¬ 
nel assignments which might be reexamined or ignored in every 
licensing proceeding would be a rule in name only. Cf. No¬ 
tional Broadcasting Company v. United States, 47 F. Supp. 
940, 945 (S. D. N. Y.), affU, 319 U. S. 190. The Table of 
Assignments is not, however, an inflexible or rigid allocation 
system. The Table can readily be amended by appropriate 
rule making procedures, either at the instance of private parties 
or on the Commission’s own motion. 

II 

The applicable requirements of the Administrative Pro¬ 
cedure Act were fully satisfied in the proceedings here involved. 
The provisions of that Act relating to adjudications are clearly 
inapplicable since the decision here was rule making in charac¬ 
ter. It was a quasi-legislative action of general application 
and future effect which promulgated engineering standards, 
television assignment principles, and a geographical allocation 
of television channels. 

The notice requirements of the Act were abundantly satisfied 
by the detailed and comprehensive series of notices of pro¬ 
posed rule making issued by the Commission. The orders 
here under review concisely stated the purpose and basis of 
the rules adopted, and gave a reasoned explanation of all 
conclusions reached, including the particular decision to as¬ 
sign Channel 10 to Terre Haute of which petitioner complains. 

III 

The assignment of VHF Channel 10 to Terre Haute is fully 
supported by the record and conforms with Section 307 (b) 
of the Communications Act. Petitioner’s challenge to this as¬ 
signment is not based on a contention that Logansport and 






Owensboro have received less than a fair share of channels 
as compared with Terre Haute. Rather petitioner demands 
that a particular kind of channel—VHF—be assigned to those 
communities. The assignment of VHF channels, which con¬ 
stitute only a part of the overall plan for achieving equitable 
and efficient nationwide service, was determined on the basis 
of considerations which took into account the special char¬ 
acteristics of those channels as compared with UHF channels. 
The greater service potential of VHF stations was recognized 
by assigning a first VHF channel to the larger cities, in prefer¬ 
ence to giving such channels to smaller cities. 

The decision to assign a first VHF channel to Terre Haute 
rather than to Logansport and Owensboro constitutes a rea¬ 
sonable resolution of the competing considerations involved. 
It was consistent with other assignments of VHF channels in 
the Sixth Report, and it does not mean that Logansport and 
Owensboro or the surrounding territory are being deprived of 
television sendee. A UHF channel has been assigned to each 
of these communities, and additional channels may be assigned 
if demand therefor is made manifest. 

ARGUMENT 

I 

The adoption of the table of assignments was a proper exercise 
of the rule making power of the Federal Communications 
Commission 

Petitioner first attacked the legality of the Table of As¬ 
signments as a violation of Section 307 (b) of the Communica¬ 
tions Act 11 in its petition for rehearing filed with the Com¬ 
mission (App. 170-2). The contention is reasserted here (Pet. 
Br. 15-26). While not altogether clear, petitioner’s argu¬ 
ment seems to be that the Commission is precluded by law 
from adopting any kind of a general television channel alloca¬ 
tion by the rule making process (Br. 12,26). 

n All sections of the Communications Act, 47 U. S. C. 151, et seq., and of 
the Administrative Procedure Act, 5 U. S. C. 1001. et seq., referred to herein 
are reprinted in the Appendix to Petitioner’s Brief, pp. 54-62. 
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This contention is plainly incorrect, and was rejected by this 
court in Peoples Broadcasting Co. v. United States, C. A. D. C., 
No. 11,626, decided August 3,1953 (subsequent to the filing of 
petitioner’s brief herein). In that case this Court held that 
(Slip op. p.3): 

The Commission had authority to adopt a nation-wide 
television allocation plan. The purposes of the crea¬ 
tion of the Commission, as expressed by Congress, and 
the mandates pursuant to the purposes, enumerated at 
great length in the statute, furnish ample support for 
this action. 

In view of the possibility that petitioner may continue to press 
this contention despite the subsequent clear-cut holding in the 
Peoples case, we shall discuss the point here. 

Section 303 of the Act, upon which the above holding in the 
Peoples decision was rested, provides: 

Except as otherwise provided in this Act, the Com¬ 
mission from time to time, as public convenience, inter¬ 
est, or necessity requires, shall— 

***** 

(d) Determine the location of classes of stations or 
individual stations; 

* * * * * 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be- 
tween stations and to carry out the provisions of this 
Act * * *; 

***** 

(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions of 
this Act, * * \ 

Petitioner does not challenge the general rule-making power 
of the Commission but contends that such power is modified by 
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Section 307 (b) of the Communications Act. This section 

reads: 

• ! 

In considering applications for licenses, and modifica¬ 
tions and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

Petitioner argues that Congress intended “that the alloca¬ 
tion of radio facilities, including television channels, may be 
allocated or assigned only by action on applications as pre¬ 
scribed by specific Section 307 (b) and not by general rule 
making” (Br. 12). To the extent that this is a contention 
that the Commission cannot grant a television license to any 
person in a community except upon consideration of an appli¬ 
cation therefor, it is correct. The rule-making power cannot 
be used as a licensing device. But there is no foundation for 
the suggestion that Section 307 (b) prohibits the allocation of 
frequencies among services or geographically by rule-making 
authority pursuant to Sections 303 (d) and (f) of the Act. 
There is no requirement that the location of stations in any 
service be determined through the consideration of individual 
applications. 

Petitioner attaches great significance to what it characterizes 
as the “specific” language of Section 307 (b) (Br. 23), and 
urges that its extreme interpretation of that language should 
override other “general” provisions of the Act. But some of 
these other provisions are in fact quite specific. Thus the 
Commission is given the explicit power to determine the loca¬ 
tion of individual stations (Section 303 (d)). And its power 
to regulate frequency assignments is subject to but a single 
qualification not relevant here. 12 

“Section 303 (f). *upra, reads in pertinent part: “• • • Provided, how¬ 
ever, That changes in the frequencies, authorized power, or in the times of 
operation of any station, shall not be made without the consent of the 
station licensee unless, after a public hearing, the Commission shall deter¬ 
mine that such changes will promote public convenience or interest or will 
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It is clear that the substantive concern of Congress in Section 
307 (b) and throughout the Act was to obtain, through Com¬ 
mission action, a fair, efficient and equitable distribution of 
radio facilities. The primary purpose of the section is one of 
supplying a substantive policy standard with respect to an 
important element of the public interest. In view of the pro¬ 
vision in Section 303 which contemplates and authorizes rule 
making, and in the absence of clear language in Section 307 (b) 
prohibiting it, petitioner’s restrictive interpretation would have 
to be supported by a clear showing that only the application 
method can achieve the objective declared in the section. No 
such showing has been made. 

It is utterly illogical to argue that an equitable overall dis¬ 
tribution of radio facilities can only be accomplished by the 
procedural device of a case-by-case consideration of applica¬ 
tions. It is like contending that a plan for a highway system 
may be arrived at only on the basis of street-by-street decisions 
without regard for the needs of the whole area. It was plainly 
not arbitrary for the Commission to conclude that in circum¬ 
stances in which hundreds of applications proposing conflict¬ 
ing uses of the spectrum might be presented to it for considera¬ 
tion at one time, an equitable distribution could best be 
achieved by a nationwide geographical plan formulated in a 
single rule-making proceeding. 15 Indeed, in no other way 
which has been suggested could the Commission have accom¬ 
plished an equitable distribution of facilities. Certainly, pe¬ 
titioner’s suggested procedure of a piecemeal approach through 
individual licensing proceedings would inevitably have led 
either to the prejudging of the allocation for the entire country 
in the first licensing proceedings to be held, or the holding of 
one unwieldly, administratively impossible adjudicatory pro¬ 
ceeding involving all pending applications. This fact flows 
from the interdependence of channel assignments on each other 

serve public necessity, or the provisions of this Act will be more fully com¬ 
plied with • * *” Had Congress desired to create any other qualifications 
on the powers conferred by Section 303, it no doubt would have included 
such other qualifications in the section also. 

■ See pp. 2-3, supra. 

269839—63 -a 
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:<®efe iupra^p:\2')\ 'and > the’ multiplicity -of persons desiring to 
enter thetelevisiori'field.at the same time. 1 ? .•:* 

Section 3G7>(b)’does not; purport to limit the procedures by 
:which the Commission may deal with frequency allocation 
problems. :• The section in. terms lays down a standard to be 
applied in licensing proceedings; but it does not say that li¬ 
censing is- the only .procedure through which the standard is to 
bCapplied.- The phraseology of Section 307 (b) can most rea¬ 
sonably be iinterpreted only as directing the Commission, 
whether it. proceeds bv rule making or on the case-to-case con¬ 
sideration of individual applications, to insure that a fair, effi¬ 
cient and equitable distribution of facilities shall be achieved 
among the several States and communities, with due regard for 
the existing distribution and the demand which it reflected. 
The legislative history of the section makes this clear. 

-• The language of the present Section 307 (b) which refers to 
“applications" and “demand" was inserted solely to make it 
clear that the Commission was not required to reassign then 
existing AM licenses to secure an immediate equitable distribu¬ 
tion of service. Those licenses had been issued prior to the 
establishment of any effective broadcast radio regulation, and 
no consideration was given to their geographical distribution. 
The duty placed upon the Commission with respect to equi¬ 
table distribution by Section 307 (b) was intended to be exer¬ 
cised in light of the existing situation and the need for changes 
in that- situation as reflected in requests for new or improved 
services from- parts of the country- receiving inadequate 
service. 15 y- 

. '* It is true, as petitioner su^ests < lir. that no allocation plan has 

been employed in th** standard broadcast (AM) field. Rut that service de¬ 
veloped much more slowly. On the date the Sixth Report was adopted there 
were .V’.-J television applications on tile with the Commission, despite the 
< ommissioti's request that applications not l>e tiled until the proceeding was 
terminated. Moreover, the Iom; experience of the Commission in copinjr 
with allocation problems on a piecemeal basis in AM led it to adopt an allo¬ 
cation plan for the I'M service. The history of the growth of the AM service 
lends support to the conclusion of the Commission that an allocation plan 
was necessary for the most expeditious and satisfactory distribution of 
television service (App. 11G-120). 

14 In addition, some < 'on-pressmen felt that unless such language was 
written into the section, it mitrht he interpreted as requiring the Commission 
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Thus, two Senate conferees stated (69.Cong. Rec.5162)*.... 

Mr. Couzens. I desire to say to the Senator from 
Tennessee [Mr. McKellar] that there was considerable 
discussion with respect to that particular feature, arid 
one of the conferees was afraid that some of the zones 
which now have in excess of their quota might arbitrarily 
have it taken away, whether there was need for it 
elsewhere or not: and there seemed to be no justification 
for doing that. Is not that correct? 

Mr. Dill. Yes. As I have stated. I do not think it 
makes any difference whether the words are retained or 
not. I think the effect will be just the same. 

Mr. McKellar. Then, if I may ask a question of the 
Senator from Michigan, he is of the opinion that the 
words that I have quoted, “when and in so far as there 
are applications therefor." have only the meaning that 
he has suggested? 

Mr. Couzens. Absolutely. I think the conferees 
were unanimous in the belief that that was the exact 
meaning, and that no zone would be required to go 
without its quota for any reason whatsoever; but that in 
case such zone did not require or ask jor or petition 
for or apply for the power it would not be fair auto¬ 
matically to take it away from some other zone which 
might need it. * * * [Emphasis added.] 

And see 69 Cong. Rec. 5114-5.5119-20. There is no suggestion 
that the Commission, in evaluating the demand for additional 
facilities, was to be limited to considering the demand reflected 
in formal license applications. 

The allocation proceedings here under review were designed 
to. and did. elicit detailed information as to the extent of 

indefinitely to withhold certain frequencies from even temporary use by 
stations in areas of maximum service, even though it was believed that the 
Commission might rind it in the public interest to authorize limited tem¬ 
porary use of these facilities until such time as applications were filed from 
areas of lesser service. Rut on the other hand there was no suggestion 
that the language "'as designed to prevent the Commission from withhold¬ 
ing any frequencies even from such temporary use in areas of maximum 
servi<*e if it felt that public interest required withholding. See 09 Cong. 
Rec. 5162.3165. • - • • . . - .. • ’• 



16 


the then existing demand for television facilities on an overall 
nationwide basis. Wherever there was competing demand for 
the same facility, the Commission resolved the controversy in 
light of all relevant facts adduced. Thus, for example, in the 
controversy over the VHF Channel 10 assignment here at issue, 
the Commission carefully considered the competing considera¬ 
tions favorable to assignment to Terre Haute on the one hand, 
or to Logansport and Owensboro on the other. All three as¬ 
signments were vigorously “demanded” by parties to the hear¬ 
ing who desired to construct television stations. Petitioner 
does not, and obviously could not, contend that the Com¬ 
mission has here assigned a channel to a community in which 
there is no demand therefor. Its contention that the whole 
plan is invalid is equally without substance. 

Apart from its sweeping and insupportable attack on the 
power of the Commission to adopt an allocation plan at all. 
petitioner quarrels basically with the method of changing the 
Table of Assignments. The Table may readily be amended by 
rule-making procedures—either at the instance of private 
parties or on the Commission's own motion. (Sections 1.701 
and 1.702,1 Pike and Fischer, R. R. 51: 361). 16 The procedure 
is both flexible and equitable. To the extent that petitioner 
adopts the Federal Communications Bar Association position 
or that of Commissioner Jones (see Br. 16, 19) it appears to 
be arguing that the allocation plan should also be subject to 
amendment in individual licensing proceedings. 17 But this 

“ A considerable number of such amendments have already been made or 
are pending. Indeed, petitioner, on July 10. 1953. filed a petition for rule 
making, presently pending before the Commission which, if adopted, would 
result in the assignment of a VHF channel to Logansport. 

"Both Commissioner Jones and the Bar Association admitted the power 
of the Commission to adopt rales on this subject, but contended that the 
plan as proposed by the Commission illegally precludes amendment of the 
Table by the filing of applications inconsistent with it (App. 68, 70). 
Such applications, they contended, must l>e considered on their merits, and 
may not be dismissed as inconsistent with the rules. 

Upon analysis, it will be seen that this argument is basically the same 
as that referred to above. A “rule" which may be reexamined in every 
licensing proceeding is a rule in name only. As Judge Learned Hand stated 
for a three-judge district court in National Broadcasting Co. v. United States, 
(S. D. N. Y.) 47 F. Supp. 940, 945, afTd 319 U. S. 190: “Such a doctrine 
would go far to destroy the power to make any regulations at aU; • • •” 
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would destroy the purpose of the Table of Assignments and 
would remit to particular individual licensing proceedings the 
resolution of issues which have ramifications affecting the in¬ 
terests of numerous communities and persons not parties to 
the particular proceeding. Or else it would result in an un¬ 
wieldy consolidation of all the many licensing proceedings 
which might possibly affect each other. 

II 

The procedure followed by the Commission in adopting the 

television allocation plan fully complied with the Adminis¬ 
trative Procedure Act 

Logansport has advanced a series of arguments designed to 
show that there are fatal defects in the procedure followed by 
the Commission which render invalid the Sixth Report and 
the table of television assignments which it establishes. These 
arguments, discussed separately below, appear to rest upon 
fundamental misconceptions as to the nature of the proceed¬ 
ings involved, and the applicable legal requirements. 

Petitioner's principal misconception lies in its persistent but 
erroneous contention (See Point I, supra) that the distribution 
of assignments of television channels cannot lawfully be accom- 

Tbe Federal courts have sustained the authority of the Commission to 
adopt general rules and regulations in connection with its licensing func¬ 
tions. See National Broadcasting Co. v. United States, 319 U. S. 190; 
Stahlman v. Federal Communications Commission, 75 U. S. App. D. C. 176, 
126 F. 2d 124: Fehnan v. United States (an unreported grant of summary 
judgment by a three judge District Court in the Northern District of 
iliinois upholding the Comission’s authority to adopt Section 3.109 of its 
Rules and Regulations, affirmed 339 U. S. 973); American Broadcasting Co. 
v. United States, 110 F. Supp. 374 (appeal pending by the Commission on 
other grounds sub nom Federal Communications Commission v. American 
Broadcasting Co., Sup. Ct., Oct. T. 1953 No. 117). And the Courts have 
further been consistent in holding that the Commission's Rules and Regula¬ 
tions are not merely tentative advisory pronouncements but have the force 
and effect of law. National Broadcasting Co. v. United States, 47 F. Supp. 
940, 945 (S. D. N. Y.), alTd 319 U. S. 190. See Columbia Broadcasting 
System, Inc. v. United States, 316 U. S. 407; Regents of Ne%c Mexico v. 
Albuquerque Broadcasting Co., 15S F. 2d 900 (C. A. 10); Red River Broad¬ 
casting Co. v. Federal Communications Commission, 69 U. S. App. D. C. 1, 
98 F. 2d 282. cert, den., 305 U. S. 025. 



plished by rule-making procedures. In addition, petitioner’s 
rigid and static view of the rule-making process would render 
that process fruitless or interminable. Petitioner apparently 
envisions a procedure under which an agency would make 
highly specific proposals, receive comments thereon, and then 
adopt or reject the original proposals. If substantial modifica¬ 
tions in the proposals were deemed advisable, the process 
would have to be started all over again. Petitioner overlooks 
the essential function of a rule-making proceeding—which is 
to obtain better rules as a result of the canvass by the agency 
of the views of interested parties. Petitioner would import a 
rigidity into rule-making processes which is not required by law, 
and which is wholly impractical. Finally, petitioner complains 
because the detailed decision of the Commission failed to dis¬ 
cuss every item of evidence adduced by it in the proceeding. 
To have discussed all the minutiae with respect to the contro¬ 
versies as to each of the 350 communities whose assignments 
were in issue in this proceeding would have been a gargantuan 
and unnecessary task. 

A. The television allocation proceeding was not adjudication 

The contention (Pet. Br. Point E, pp. 44-6) that the pro¬ 
ceeding here involved was essentially adjudicatory, and that 
formal findings and conclusions were necessary, requires little 
discussion. It has been established in Point I, supra , that the 
assignment of television channels to communities may appro¬ 
priately be accomplished by rule making. And it is settled 
that the provisions of Section 8 (b) of the Administrative Pro¬ 
cedure Act with respect to findings and conclusions are not ap¬ 
plicable in rule-making proceedings where, as here, there is no 
statutory requirement that the proceeding be conducted by 
hearing. American Trucking Assns. v. United States , 344 
C. S. 29S. 320. 

A ‘‘rule" is defined in Section 2 (c) of the Administrative Act 
Procedure Act as 

* * * the whole or any part of any agency statement 
of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or 
policy * * *. [Emphasis added.] 


It is hard to imagine clearer examples of mles than are found 
in the technical standards, assignment principles and Table of 
Assignments in the Sixth Report. The Sixth Report is plainly 
designed to implement the Communications Act and to pre¬ 
scribe policy on a nationwide basis which, so long as the rules 
are in effect, will govern all future licensing of television 
stations. 

Petitioner relies upon Philadelphia Co. v. Securities and Ex¬ 
change Commission, $4 U. S. App. D. C. 73, 175 F. 2d 808, cer¬ 
tiorari granted and judgment vacated as moot 337 U. S. 901, 18 
which held that the particular proceeding there involved was 
adjudicatory in character. In that case an action of the S. E. C. 
revoking an exemption under the Public Utilities Holding 
Company Act previously granted to the appellant, was denomi¬ 
nated a general rule. Actually, however, it applied to no other 
existing situations than that involving the appellant. This 
Court held the purported rule invalid (as to the particular ap¬ 
pellant only) because the requirements for adjudicatory hear¬ 
ings had not been met. Plainly the nationwide allocation plan 
here involved cannot be made to appear as a limited action 
applicable to one situation by artifically focusing attention on 
the channel assignments to three communities (Terre Haute, 
Logansport and Owensboro) of the twelve-hundred-odd com¬ 
munities which received such assignments. 

It may freely be conceded that the line between adjudicatory 
action and rule making is not always easily drawn. See Willa- 
point Oysters v. Ewing , 174 F. 2d 676 (C. A. 9), cert. den. 338 
U. S. 860. Almost all rules affect individual interests and have 
a particular as well as a general impact. Indeed, the present 
rules, and many other rules which have been adopted by the 
Federal Communications Commission, may have a decisive im¬ 
pact upon licensing or other adjudicatory proceedings. But 
the fact that rules have concrete application in particular sit¬ 
uations neither destroys their character as rules, nor the power 
of the agency to issue them. See. e. g., American Trucking 
Associations v. United States, 344 U. S. 29S. 320-323; American 
Broadcasting Company v. United States, 110 F. Supp. 374 

“In citing this case, petitioner overlooks its subsequent history (Be. 
iv, 46). 
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(S. D. N. Y.), appeal pending on other grounds sub nom Fed¬ 
eral Communications Commission v. American Broadcasting 
Company (Supreme Court. Oct. T. 1953. No. 117). 

B. The departures in the Sixth Report from the precise proposals contained 

in the Third Notice did not deprive parties to the proceeding of proper 

notice 

Petitioner complains that the Commission, in adopting a 
final allocation plan, made substantial changes in the proposals 
advanced in the Third Notice (Br. 34-43). In particular, 
petitioner objects to the changes in maximum antenna heights 
and powers, and the assertedly diminished significance accorded 
to the assignment priorities. Petitioner’s basic contention 
seems to be that these changes rendered much of the evidence 
submitted irrelevant, and that had the parties been aware of 
the Commission's intention, they would have had an oppor¬ 
tunity to present other evidence. 

At the outset, it must be noted that agencies are not required 
by law to make specific projxjsals in rule-making proceedings. 
The notice of proposed rule making required by Section 4 of 
the Administrative Procedure Act must include “either the 
terms or substance of the proposed rule or a description of the 
subjects and issues involved ” [Emphasis added.] Plainly 
Congress had no thought that an agency must propose a par¬ 
ticular rule and adhere to it during the entire proceedings in 
order to be sure that no parties are taken by surprise. It is 
enough that the notice be “sufficient to fairly apprise interested 
parties of the issues involved, so that they may present respon¬ 
sive data or arguments relating thereto * * *” (S. Rep. No. 
752. 79th Cong., 1st Sess., S. Doc. No. 248, 79th Cong., 2d Sess. 
200). The interpretation of the statute urged by petitioner 
was implicitly rejected by the Supreme Court in the recent case 
of American Trucking Assns. v. United States, 344 U. S. 298.” 

" In the American Trucking case the Interstate Commerce Commission 
adopted rules with respect to the leasing of trucks that varied in greater or 
lesser degree from the original four tentative proposals in the Commission’s 
order instituting the investigation (13 F. R. 369), from the recommenda¬ 
tions of an examiner, and from the rules adopted by a division of the Com¬ 
mission (344 U. S. at 307). And see Willapoint Oyxterx v. Ewing, 174 F. 
2tl 676 (C. A. 9), cert den., 338 U. S. 880. 
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Indeed, even in strictly adjudicatory proceedings, an agency is 
not limited to the precise proposals before it. Civil Aeronau¬ 
tics Board v. State Airlines, 338 U. S. 572. 20 

In the television allocation proceeding the Commission went 
far beyond its minimum legal duty of giving notice. It issued a 
series of notices of proposed rule making which served to advise 
all parties of its thinking as revised up to the time of the par¬ 
ticular notice (App. 112-115). At the same time, the Commis¬ 
sion explicitly made clear the tentative, nonfinal nature of all of 
its conclusions (supra, p. 4). And when the Commission ulti¬ 
mately promulgated the final plan in the Sixth Report, it not 
only formally entertained but gave painstaking consideration 
to all petitions for reconsideration (including that of Logans- 
port) which were tendered to it. 21 

Had the Commission been less zealous in attempting to give 
the fullest possible information to interested parties, and in¬ 
stead merely delineated the nature of the inquiry which it was 
about to conduct, petitioner could not be heard to object. Pe¬ 
titioner here argues that because the notice was not drawn in 
such detail as to inform it of the basis of each particular choice 
among communities that might be made by the Commission, 
it has been deprived of some procedural right. In the circum¬ 
stances of this proceeding a claim of inadequate notice verges on 
the ludicrous. 

It is indicative both of the fairness of the proceeding gen¬ 
erally, and of the insubstantiality of petitioner’s criticisms of 
it, that petitioner has failed utterly to demonstrate that the 
procedure followed was actually prejudicial to it in any respect. 
To be sure, petitioner points out that some of the evidence 
offered by it in the proceeding is no longer meaningful in light 
of the changes made in the plan. Thus petitioner’s calcula- 

* In the State Airlines case the Civil Aeronautics Board ultimately cer¬ 
tificated a carrier for routes different from those proposed by anyone in the 
proceeding. 

51 In response to petitions for reconsideration, the Commission has issued 
a series of detailed opinions exhaustively discussing the contentions raised. 
See, c. g.. In re KROW, I nr., 8 Pike & Fischer, R. R. 459; In re Ijchigh YaUey 
Television, Inr., 9 Pike & Fischer, R. R. 55. In a number of instances it 
has made changes in the Table of Assignments. See, c. g.. In re Lamar 
Life Insurance Co., 8 Pike & Fischer, R. R. 340a; In re Chesapeake Tele' 
vision Broadcasting, Inc., 8 Pike & Fischer, R. R. 125. 
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tions of the areas which would be served by a Logansport sta¬ 
tion premised on the heights and powers contemplated in the 
Third Notice are now irrelevant. Its contention that there 
will be “white areas” in which there is no television service loses 
all force (Point III, infra). And evidence based upon the pri¬ 
orities is less significant than it would be if the priorities had 
been applied rigidly and mechanically. 22 But petitioner does 
not contend that had it not been “misled,” it would have intro¬ 
duced evidence w’hich would have required the assignment of 
VHF Channel 10 to the Logansport community rather than to 
Terre Haute under the standards actually adopted by the Com¬ 
mission. Petitioner may disagree with the policy judgments 
made by the Commission. But there is no support for the 
claim that any evidence it might have adduced would have re¬ 
quired a different result in the Terre Haute-Logansport 
controversy. 23 

= Petitioner armies that the function of the priorities was greatly weak¬ 
ened in the Sixth Report. In fact, however, the priorities were not uni¬ 
formly or mechanically applied even in the Third Notice, as the Commission 
pointed out in the Sixth Report (App. 120-123). Nor were the priorities ap¬ 
plied separately to VHF and UHF assignments. Had they been so applied 
no community in the country could have been assigned more than one VHF 
channel until all the other communities had at least one VHF channeL 
Thus, the Table of Assignments for the State of Indiana which was appended 
to the Third Notice (R. 47-S) shows very plainly that the system of pri¬ 
orities was not intended to applied separately to the VHF channels and to 
the UHF channels. Three VHF channels were proposed to be assigned to 
Indianapolis and one each to Illoomington, Evansville and Terre Haute. 
Twenty-four other communities in Indiana were listed in that table, and it 
was not proposed to assign a VHF channel to any of them. Clearly, the 
assignment of a second or even a third VHF channel to Indianapolis while 
twenty-four other communities in the state were assigned none would be in 
violation of the second priority (at least one television station in each com¬ 
munity) and the fourth priority (at least two television stations in each com¬ 
munity) if those priorities were intended to apply separately to the alloca¬ 
tion of the VHF channels. 

23 It is inaccurate to imply, as petitioner does (Br. 40), that it was not 
afTorded an opportunity to bring to the attention of the Commission the 
effect of the change in the rules upon its contention that the Assignment 
Table would leave an area devoid of television service. Certainly, a new 
computation of the service area of stations in the vicinity based upon the 
antenna heights and powers finally adopted could not be considered new 
“evidence” in any sense which could result in its failure to be considered 
in a petition for r> hearing. The Commission has received similar “evidence” 
in other petitions for rehearing in this proceeding. See In re Lamar Life 
Insurance Vo.. S Pike & Fischer. R. K. 340a. 
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Petitioner cannot show that it was in any way misled by the 
requirement in the Third Notice that comments on the pro¬ 
posed Table of Assignments show the overall effects of sug¬ 
gested changes with specific reference to the priorities (App. 
3S). Petitioner presumably submitted all of the evidence con¬ 
cerning these communities which was relevant to any consid¬ 
eration of the assignment of channels under the provisions of 
the priority system, or under Section 307 (b) of the Communi¬ 
cations Act. It does not now claim, nor can it, that different 
evidence would have been submitted had it known (as was 
apparent from the Third Notice) that VHF channels would be 
put to the special use of serving the larger communities within 
the framework of the entire Table of Assignments. Petitioner’s 
“Written Presentation in Lieu of Hearing” contained all of the 
relevant information concerning the relative importance of the 
three communities involved in terms of population, business 
statistics, and otherwise (App. 74-90, 95-9, 108-10). 

C. The Commission’s decisions concisely stated the basis and purpose of 

the rules adopted 

It is true that in the Sixth Report and the Memorandum 
Opinion and Order of October 10, 1952, on the petition for 
rehearing, the Commission did not make specific reference to 
some of the evidentiary material filed by petitioner. However, 
in both of these opinions the Commission made abundantly 
clear the reasons for its decision and the evidence which it con¬ 
sidered material in reaching that decision. The explanation 
given by the Commission is discussed at length in Point III, 
infra. It suffices here to point out that the Commission’s rea¬ 
soning as to the purpose and function to be served by the VHF 
channels within the framework of the entire Assignment Table 
is set forth in detail in the Sixth Report (App. 120-3) and in 
the Memorandum Opinion and Order (App. 180-2). With 
this discussion delineating the material factual considerations, 
the Commission in its discussion of the particular communities 
here involved merely referred to the pertinent evidentiary ma¬ 
terial (App. 136-9; 178-80). Petitioner’s objection to the 
findings would have been completely met if the Commission 
had stated explicitly instead of implicitly that the additional 
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material submitted by Logansport was not relevant in the light 
of the Commission’s basis for decision. It can hardly be con¬ 
tended that such a statement is required by the Administrative 
Procedure Act. The essential requirement is that the parties 
and the reviewing court should be furnished a clear and com¬ 
plete statement of the basis of decision. That requirement 
has been fully satisfied here. 24 


Ill 

The assignment of VHF Channel 10 to Terre Haute fully 

complied with Section 307 (b) of the Communications Act 

Quite apart from its challenges to the Commission's power 
to adopt a television allocation plan, and the procedure fol¬ 
lowed by it in adopting one (discussed in Points I and II, 
supra), petitioner urges that the assignment of VHF Channel 
10 to Terre Haute was unlawful. It is argued that the Com¬ 
mission has failed to provide the “fair, efficient and equitable" 
distribution of service required by Section 307 (b) of the Act 
(Br. Point F. pp. 47-52). Upon examination of petitioner’s 
contentions, however, it becomes apparent that petitioner is 
asking this Court to reverse well-considered and clearly-ex¬ 
plained policy judgments made by the Commission in areas 
clearly within its discretion. Petitioner seeks to establish its 
own contrary policy views as binding principles of law. 

In choosing between Terre Haute on the one hand, and 
Logansport and Owensboro on the other, the Commission ap¬ 
plied a carefully considered general assignment principle—that 
VHF should be used wherever possible in larger cities since 
such cities have broad areas of common interest (App. 121-2). 
This principle rests upon the engineering fact that with com¬ 
parable antenna heights and powers a larger service area can 

** It mast be remembered that 1,500 submissions of evidence such as that 
filed by Logansport were made in the instant proceedings. A minute discus¬ 
sion of every piece of evidence submitted by each of the parties, including 
a discussion of the reasons for giving weight to certain evidentiary facts 
rather than others, would have been wholly impractical. It was sufficient 
for the Commission to indicate with clarity, as it did, the reason for its 
decision in each situation and the facts upon which it relied. 
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be reached by the VHF stations than by the UHF stations, 25 
and the policy judgment that the most efficient distribution of 
television facilities will result if, in so far as possible, each large 
population center is served by at least one broad coverage sta¬ 
tion. The principle was not applied, however, to give larger 
cities an automatic preference in the assignment of all VHF 
channels. Before giving multiple VHF assignments to a large 
city, the Commission generally gave preference to competing 
requests of smaller cities seeking a first VHF channel. The 
Commission pointed out in the Sixth Report that it (App. 122): 

did not believe that large cities should receive an undue 
share of the relatively scarce VHF channels; the Table 
we have adopted herein reflects a substantial distribu¬ 
tion of VHF assignments among smaller communities 
and sparsely settled areas. 

The allocation plan involves an integration of UHF and 
VHF assignments designed as a whole to assure a fair distribu¬ 
tion of television facilities throughout the United States. Pe¬ 
titioner apparently overlooks this basic consideration. 28 Thus, 
the assignment of UHF channels was coordinated with and 
made complementary to the VHF assignments (App. 122-123). 
The fairness of the assignments to one community as compared 
with another must be judged in light of many factors. The 
total assignments—VHF and UHF—to each community, the 
demand for such assignments reflected in the allocation pro- 

3 This results from the differing propagation characteristics of broadcasts 
at different frequencies. 

3 As the Commission pointed out (App. 181) : “This principle [i. e., pref¬ 
erence to larger communities in assigning VHF channels] does not, of course, 
mean that the assignment of television channels to smaller communities was 
neglected. We have recognized as a principle of assignment that the larger 
and more important community should be preferred over the smaller com¬ 
munity in the assignment of a first VHF channel. On the other hand, where 
the smaller community was of sufficient size and importance, we preferred 
the assignment of a first VHF channel in that community to the assignment 
of a second or third VHF channel to the larger and more important com¬ 
munity. In that manner we attempted to balance the conflicting interests 
of communities for VHF assignments. However, the distribution of TV 
channels on a fair and equitable basis between small and large communities 
was not made on the basis of VHF assignments alone, but UHF assignments 
as weU.” 



26 


ceedings, the comparative size and importance of the communi¬ 
ties involved, the available assignments in nearby areas, the 
effects of particular assignments on the overall allocation, and 
many other considerations played a part in the resolution of 
the various assignment problems presented. The Commission 
has endeavored to resolve all those problems in a manner which 
would insure efficient use of the television spectrum, and would 
be fair to all. We submit that it succeeded in that effort both 
generally 27 and in the case at bar. 

The Commission very carefully considered the size and 
importance of the communities here involved, the assign¬ 
ments to them, and the overall effects upon the allocation 
plan generally of the proposal submitted by petitioner. The 
choice between Logansport alone and Terre Haute would have 
been simple, since Terre Haute is a much larger and more im¬ 
portant community than Logansport. The Commission recog¬ 
nized that a close question was presented here because peti¬ 
tioner was suggesting the use of the channel in two towns rather 
than one. But although Terre Haute is not one of the largest 
cities in the country, and Logansport and Owensboro not among 
the smallest, nevertheless, both in terms of population and eco¬ 
nomic and cultural factors, Terre Haute was determined to be 
of greater importance than Logansport and Owensboro com¬ 
bined. 28 It was decided that no sufficient reason had been of¬ 
fered by Logansport for deviating in this instance from the 
principle of making the first YHF channel assignment to larger 

,T It is a high tribute to the fairness of the plan that the present case and 
one other < Hearxt Corp. v. Federal Communications Commission, C. A. D. C., 
No. ItSSfi. now l>eing briefed) are the onlii cases in which judicial review 
of any of the myriad of assignments in the Sixth Rei»ort. is being sought. A 
handful of other eases were instituted but were dismissed at the instance 
of the petitioners therein. 

’‘The communities were compared in terms of dollar value of retail sales, 
wholesale sales, number of retail establishments, number of wholesale es¬ 
tablishments, number of manufacturing establishments, dollar value of 
manufactures, and number of persons employed in manufacturing establish¬ 
ments. I xi each of these factors Terre Haute’s figures exceeded those of 
Logansport and Owensboro combined. In addition, Terre Haute’s metro¬ 
politan area has a greater population than the counties in which Logans¬ 
port and Owensboro are situated combined (App. 179-ISO). 
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communities before assigning such channels to smaller com¬ 
munities. It was pointed out that any further need for service 
in Logansport or Owensboro or their surrounding areas could 
be satisfied by the UHF channels already assigned or by the 
assignment of additional UHF channels if the need therefor 
was made manifest. Channel 10 was therefore assigned to 
Terre Haute. 

It is important to note that the assignment of Channel 10 to 
Terre Haute rather than to Logansport and Owensboro did not 
preclude the assignment of that channel to some other com¬ 
munity in addition to Terre Haute at a later date. Indeed, 
since the adoption of the Sixth Report, the Commission has 
instituted rule-making proceedings looking towards the assign¬ 
ment of Channel 10 to a community in the lower Michigan area 
where it could not be assigned if Channel 10 had been assigned 
to Logansport. 29 In addition, rule-making proceedings have 
been instituted looking towards the assignment of Channel 9 
in Hatfield, Indiana, where this channel could not be assigned 
if Channel 10 had been assigned to Owensboro. 30 The decision 
to assign Channel 10 to Terre Haute rather than to Logans¬ 
port and Owensboro, therefore, may not be regarded as an 
inefficient utilization of the available spectrum space in the 
sense that it resulted in one assignment rather than two. 

Petitioner has no quarrel with the number of television as¬ 
signments to Logansport or Owensboro. Each community has 
one UHF channel, and as the Commission pointed out (App. 
181) this comports with the general pattern of assignments to 
cities of comparable size (see App. 123). Moreover, had de¬ 
mand for additional assignments been evinced in the allocation 
proceedings, more channels might have been assigned to these 
communities (App. 181). Petitioner’s quarrel with the fair¬ 
ness of the Commission’s decision is based upon an artificial 
assumption that VHF assignments must be considered and dis¬ 
tributed wholly separately from and without regard to UHF 
assignments. This view is not supported by Section 307 (b) 

" 18 F. R. 4682. 

* Ibid . 
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or by any general considerations of fairness. As the Com¬ 
mission has stated (App. 130): 

We think it clear that the fair, efficient and equitable 
distribution required by the Communications Act has 
reference to over-all distribution within any given radio 
service and not with respect to every type of station 
within a service. Federal Radio Commission v. Nelson 
Brothers Bond and Mortgage Company, 289 U. S. 266, 
at 281. In the case of television, stations operating in 
the UHF and VHF bands, although marked by distin¬ 
guishing characteristics, will together constitute an in¬ 
tegrated television service. We have concluded, there¬ 
fore, that the requirements of the Act can best be met by 
an over-all Table of Assignments, which includes within 
its scope all channels which will be utilized in the tele¬ 
vision service. 

Petitioner relies heavily upon the priorities (supra, pp. 4-5) 
set forth by the Commission for television assignments. The 
priorities do not deal with the problem of whether the channels 
to be assigned to a particular community should be VHF or 
UHF. That question is dealt with by a separate assignment 
principle discussed above. As has been shown, the assignment 
to Terre Haute comports with that principle. 

Petitioner argues that in reaching its decision the Commis¬ 
sion failed to consider evidence of service which would be ren¬ 
dered to persons and areas outside the cities involved (Br. 31-2, 

i 

50). It urges that the assignments it proposed would result in 
the rendition of a first television service to an area of 6.2 square 
miles, and in the rendition of a second television service to an 
area of 266 square miles with a loss of the second television 
service to an area of only 50 square miles (App. 75, 90-1, 106, 
109, 164; see Br. 51). Petitioner further urges that a signifi¬ 
cant increase in the service rendered by stations on VHF Chan¬ 
nel 10 would result from adopting its proposal (Ibid.). 
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Petitioner’s argument that these fragmentary areas which 
are located many miles from the city of Logansport 31 are de¬ 
prived of a first or second service is grossly misleading, and 
the engineering basis for its contention is highly speculative. 
Petitioner relies upon the Commission’s propagation curves for 
predicting service areas in order to pinpoint a finding that serv¬ 
ice would not be afforded to the described areas. The Commis¬ 
sion, however, concluded in the Sixth Report, and the record 
in the proceeding clearly supports the conclusion, that the 
propagation data and the tools presently available for utiliz¬ 
ing this data are completely inadequate for petitioner’s pur¬ 
pose. The Commission stated (1 (3) Pike <fc Fischer. R. R. 
91:628): 

The Ad Hoc Committee Report establishes that the 
received field intensities of television signals vary so 
greatly from location to location, and with time, that 
any prediction of service from these average curves for 
a specific station is expected to deviate appreciably 
from the actual service. In addition, it is clear that a 
very large number of measurements from both desired 
and interfering stations, many of which will not be in 
existence for several years, would be necessary to make 
an accurate prediction of service for any specific station. 
However, the Ad Hoc Report indicates that the overall 
estimate of service for a large number of stations will be 
fairly good. In view of the foregoing, it is apparent 
that the Assignment Table must be made on a large area 
basis for which the overall estimated service is reason¬ 
ably accurate. The assignment Rules and standards, 
however, cannot be construed as guarantees of service 
but rather as yardsticks based upon the best available 
data. As the quantity of available data increases, the 
assignment Rules and Standards may be revised at a 
later date in the light of the scientific findings. 

“According to the map submitted by petitioner (App. 106B), the alleged 
“white area” is approximately forty miles from Logansport and the alleged 
area of only one service approximately thirty miles from Logansport. 
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In the face of this express and limited purpose for the Commis¬ 
sion's propagation curves, petitioner, nevertheless, endeavors 
to utilize them in a manner that was clearly unintended and is 
engineeringly unsound. 

The impracticability of attempting to compare prospective 
service areas results from the inadequacy of the tools for ascer¬ 
taining the limits of those areas. Thus, the calculation relied 
upon by petitioner to establish its contentions required a very 
precise determination of the predicted service areas of all the 
television facilities provided for this vicinity by the Table of 
Assignments. The map showing this calculation (App. 106B) 
represents the service area of each of these stations as a perfect 
circle. There are very many stations involved, and a relatively 
slight variation in the service rendered by one or more of them 
might result in additional services to the critical area even with¬ 
out the adoption of petitioner’s proposal. In fact no station 
would ever achieve a service area represented by a perfect circle. 
Terrain and soil conductivity variations would certainly vary 
its pattern. 

It is thus apparent that no accurate prediction of the service 
which will be rendered to an area of such a small size could be 
made on the basis of the information presently available. The 
Commission’s overall plan was devised to achieve as much 
service as possible throughout the country based on the rather 
broad service generalities which the state of the art permits. 
The communities themselves (rather than the entire areas to 
be served) were used by the Commission as the basis for deter¬ 
mining assignments (App. 123, 179). The Commission made 
the judgment that service to persons residing outside the com¬ 
munities would be provided by the assignments to the com¬ 
munities. This judgment proved to be correct, for the Table 
of Assignments does provide service to virtually all the people 
in the United States (App. 122). The fine calculations relied 
on by petitioner cannot be the tool for overthrowing the assign¬ 
ments in this area, which have been shown otherwise to comport 
fully with the principles set up by the Commission to achieve 
the objective of Section 307 (b). 


Despite the inherent difficulties in calculating service areas, 
the Commission carefully considered petitioner’s contention 
that its proposal would bring a first television service to an 
area of 6.2 square miles which would otherwise have no service. 
The computation upon which Logansport based its factual 
analysis assumed that all stations provided for in the Table 
would utilize the maximum power and antennae proposed by 
the Commission in the Third Notice (App. 79). In the Sixth 
Report, however, the Commission provided for greater maxi¬ 
mum heights and powers than those assumed by Logansport 
(App. 12S, 129). The Commission pointed out in its Memo¬ 
randum Opinion and Order that the use of greater antenna 
height and power by one or more of the stations provided for 
in the Table of Assignments would result in an extension of 
their service areas, and the consequent elimination of the “white 
area” 32 (App. 178-9). It therefore decided that the remote 
possibility of the existence of a very small “white area” should 
not outw'eigh the considerations which led to the assignment 
of VHF Channel 10 to Terre Haute. 

Petitioner argues that the Commission’s treatment of its 
“white area” argument constitutes a “failure to consider a por¬ 
tion of Logansport’s evidence on the ground that there was no 
basis for Logansport’s assumptions of antenna height and 
power * * *” (Br. 38). It was not. The Commission, as has 
been shown, considered the evidence and decided that the con¬ 
clusion sought to be established by Logansport was unwar¬ 
ranted. The fact that petitioner based an argument on 
assumptions which it was aware were not final, and which in 
fact were altered, cannot detract from the correctness of the 
Commission’s decision (see supra, pp. 4, 5). Assuming, argu¬ 
endo, that the correctness of the Commission’s determination to 
retain Channel 10 in Terre Haute might possibly be thrown 
into doubt if it could be showrn that a “white area” was in fact 
allowed to exist, petitioner has not made such a showing. In 
the light of the Rules governing maximum antenna height and 

“This is the term commonly used to denote an area which receives no 
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power which were finally adopted by the Commission, it is 
clear that no such showing could be made.* 3 

Finally, petitioner seeks to establish that the Commission’s 
action in Terre Haute is arbitrary in light of decisions by it in 
other situations. This contention, also, cannot be sustained. 

Petitioner seems to argue (Br. 48-9) that the Commission’s 
decision in this case is inconsistent with its actions in refusing 
to delete proposed YHF assignments to Connecticut, New 
Hampshire, and Rhode Island to create an additional VHF 
assignment for Massachusetts. In each of those cases, the 
Commission had proposed in the Third Notice that two VHF 
channels be assigned to the entire State, whereas Massachu¬ 
setts was assigned four. It decided in the Sixth Report not to 
reduce the number of VHF channels in any one of the smaller 
states to one in order that Massachusetts might have a fifth 
VHF channel (App. 133-5). In the instant case. Indiana 

33 It is difficult to understand petitioner's statement that the Commission’s 
conclusion on this point is “wholly unsupported by any facts" (Br. 40) 
and its desire to “amend its evidence to show the effect of increased maxi¬ 
mum ]iowers and antenna heights” (Br. 40). Of course, in a rule-making 
proceeding such as this, the Commission is entitled to draw upon the infor¬ 
mation available to it in its own files as well as its own expertise and that 
of its staff. Petitioner d*>es not challenge the Commission’s conclusion 
that service would be rendered to the “white area” under the final rules on 
antenna height and power (App. 178-0). On the contrary, petitioner itself 
states that the use of the maximum heights and powers provided in the 
Sixth Report would extend coverage of some stations by three miles (Br. 
37-8). Since its own calculations only show the “white area” to be 62 
square mile*, it is apparent that the use of increased power by only one 
station could eliminate the “white area" completely. 

The area claimed by Logansport as receiving a second service under its 
counterproposal (-06 sq. mi.) is bounded by the Grade B contours of the 
following cities: 

Channel 

Assigned 

Lafayette_*47,59 

Kokomo_ 31 

South Bend- 34, *40,46 

Gary_50, *66 

Michigan City_ 62 

An increase in Grade B coverage from about 10 miles in some cases to about 
14 miles in others would cover this area with a second service. According 
to calculations based upon the best data available, it is possible to obtAifl 
an S-mile gain in going from 200 kw. to 1,000 kw. and a 12-mile gain 
in going from 500 feet to 1,000 feet for antenna height. Thus, if any 
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was tentatively assigned six channels and Kentucky five in the 
Third Notice. The Sixth Report assigned only four VHP 
channels to Kentucky, but the reduction was not the result 
of considerations involved here. Petitioner has not given any 
reason why Kentucky should have five VHF channels as it 
suggests, nor has it shown that the situation contemplated in 
the Sixth Report is in any way inequitable. Obviously, this 
action is not inconsistent with that denying requests for an 
additional channel for Massachusetts. 34 

one of the 6 commercial stations listed above or one of three educational 
stations (indicated by an asterisk) were to increase to maximum power, 
or even to 1.000 feet antenna height without increase in power over 200 kw., 
substantially all of the 2C6 sq. miles probably would l>e served by an addi¬ 
tional signal. 

“Petitioner also lists a number of situations in which the Commission 
"considered the number of VHF assignments an important factor in the 
assignment of VHF Channels” (Br. 4S-9). Of course, as we have pointed 
out (supra, pp. 24-25) the Commission did seek to assign VHF channels on an 
equitable basis. Although petitioner has failed to include in the Joint 
Appendix the factual information concerning the decisions listed in this 
connection (and in one instance refers to a situation about which there is 
no material in the Joint Appendix (Br. 48, n. 32, item (d))), it is apparent 
just from the conclusions of the Commission in most of those cases that the 
assignments there were in no way inconsistent with those made here, and 
were determined on exactly the same bases set forth in connection with the 
communities here involved. Thus, in the cases of Altoona, Cadillac, and 
Eugene the assignment of additional VHF channels did not require the 
deletion of a VHF channel from any other community, as would petitioner’s 
proposal. In the cases of Grand Rapids, Chicago, and Eugene the Com¬ 
mission denied VHF channels to larger communities than those to which 
they were assigned, but each of the larger communities, unlike Terre Haute, 
already had one or more VHF assignments. The addition of a VHF channel 
for Clarksburg was denied primarily because it would have created an 
unduly short separation between stations on certain channels, and was thus 
engineeringly unsound. In the cases of Champaign-Urbana and Sacramento, 
the assignment of VHF channels was determined on the basis of the popu¬ 
lation of the communities involved in exactly the same way as the assign¬ 
ments for Terre Haute, Logansport, and Owensboro. For a full statement 
of the Commission’s rationale as to these situations, see the Sixth Report, 
1 (3) Pike and Fischer, R. R. 91: 599 ct seq. 
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CONCLUSION 

For the foregoing reasons the orders of the Federal Commu¬ 
nications Commission should be affirmed. 

Respectfully submitted. 

Stanley N. Barnes, 

Assistant Attorney General, 
Daniel M. Friedman, 

Special Assistant to the Attorney General, 

Attorneys for the United States. 
Richard A. Solomon, 

Acting General Counsel, 

J. Roger Wollenberg, 

Assistant General Counsel, 
Stanley S. Neustadt, 

Counsel, 

Attorneys for Federal Communications Commission. 
September 11,1953. 
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Logansport Broadcasting Corp., 
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Respondent, 
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Federal Communications Commission, 
Wabash Valley Broadcasting Corporation, 
Sarkes Tarzian, Inc. 

Interveners. 


Petition for Review of Orders of the Federal 
Communications Commission 


REPLY BRIEF FOR PETITIONER 


STATEMENT OF THE CASE 

The counter statements of the case by the respondent 
and by the intervenors contain statements upon which 
further comment may be helpful and appropriate. 
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Federal Communications Commission Brief 

In discussing the reasons why it decided in 1948 to 
allocate television channels by rule making rather than 
by acting upon applications the Commission makes the 
following statement: 

“It (the Commission) declined to attempt to con¬ 
duct hundreds or thousands of nominally separate, 
but actually overlapping, licensing proceedings in 
which any applicant could be heard to ask for the 
licensing of any channel anywhere” (Respondent’s 
Br. 3). 

The statement greatly exaggerates the situation confront¬ 
ing the Commission. At the time the freeze was im¬ 
posed in September 194S, seven television stations had 
been licensed, 116 additional stations had been issued con¬ 
struction permits of which 30 were in operation, and only 
304 applications were pending, of which 186 had been 
designated for hearing. In addition, decisions on nine 
hearing cases were under preparation. 2 The grants of 
123 applications had already established an allocation 
pattern which had to be followed by future applicants. 

The statements concerning the assignment principles 
(priorities) of the Third Notice on pages 3 and 4 of the 
respondent’s brief are fully discussed on pages 32 and 33 
of this reply brief. 

Wabash Valley Broadcasting Corporation Brief 

Wabash Valley, in discussing the various pleadings and 
presentations submitted by Logansport, makes the fol¬ 
lowing statements: 

“Thus, at this stage of the proceedings, petitioner 
had been given the opportunity to state its views to 


J The respondent, the United States of America, and the inter- 
venor, the Federal Communications Commission, will be referred 
to herein as “Commission”. 

2 BROADCASTING-TELECASTING,.October 4, 1948, p. 89. 
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the Commission on three separate occasions” (Wa¬ 
bash Valley Br. 3). 

• • • • 

“The counter-proposals of petitioner were, however, 
not among those adopted. Logansport Broadcasting 
thereupon filed a petition for rehearing (J.A. 151- 
172) setting out substantially the same contentions 
now urged upon this Court. The Commission reex¬ 
amined the matter (for the fourth time) and on Oc¬ 
tober 10, 1952 (J.A. 173-182) reaffirmed its prior de¬ 
cisions.” (Wabash Valley Br. 3) (Emphasis sup¬ 
plied). 

The statements quoted above are incorrect. The series 
of pleadings (consisting of a counter-proposal filed May 
5, 1951 (App. 49-50), a written presentation in lieu of 
hearing (App. 74-107), and a brief in support of its 
counter-proposal (App. 108-111)) constituted but one 
overall presentation which was denied by the Sixth Re¬ 
port. The Commission reexamined Logansport’s counter¬ 
proposal for the second, not the fourth , time when it 
denied Logansport’s Petition for Rehearing (App. 173- 
182). 


ARGUMENT 

Petitioner’s reply to the arguments of the respondent 
and intervenors will be presented in the same order and 
under the same headings used in petitioner’s main brief. 

A 

Does Section 307(b) of the Communications Act Which 
Provides That The Federal Communicate'ons Commission 
Shall, “In Considering Application for Licenses (and in 
Allocating Radio Facilities) . . . When and Insofar as 
There Is a Demand for the Same. . . . Make Such Dis¬ 
tribution of Licenses ... as to Provide a Fair, Efficient, 
and Equitable Distribution of Radio Service ...” Pro¬ 
hibit the Commission from Adopting Rules Allocating 
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Specific Television Channels to Specific Cities Under the 
Rule Making Authority of Sections 4(i) and 303 of the 
Communications Act Prior to Receipt and Consideration 
of Applications for Licenses? (Pet. Br. 15) 

Federal Communications Commission Brief 

In opening its argument, the Commission states: 

“While not altogether clear, petitioner’s argument 
seems to be that the Commission is precluded by law 
from adopting any kind of a general television chan¬ 
nel allocation by the rule making process (Br. 12, 
26).” (Respondent’s Br. 10). (Emphasis supplied). 

The position of petitioner, however, is clearly stated 
in its Summary of Argument to be that the Communica¬ 
tions Act of 1934, as Amended, grants the Federal Com¬ 
munications Commission no authority and no power to 
adopt as a rule, prior to receipt and consideration of 
applications, a table of television channels so firm and 
rigid that pending applications specifying channels not 
listed in the table will be dismissed without hearing and 
new applications requesting channels not listed will not 
be accepted (Pet. Br. 11). 

The Commission argues that in any event the question 
as to the power of the Commission to adopt a nation¬ 
wide television allocation plan was decided by this Court 
in Peoples Broadcasting Co. v. United States, U.S. 
C.A.D.C., Case Xo. 11,626, decided August 3, 1953, subse¬ 
quent to the filing of petitioner’s brief. (Respondent’s 
Br. 11). It is respectfully submitted that the Peoples 
decision is not controlling here for the following reasons: 

1. The basic questions in that case did not include 
the legality of the allocation plan. 

2. Only one side of the question, the Commission’s 
side, was ever presented to the Court. 

3. A decision as to the legality of the allocation 
plan was not necessary to disposition of the case. 

4. The Court gave no consideration or effect to 
Section 307(b) of the Communications Act. 


0 


That the Peoples case should not be controlling is 
vividly demonstrated by the fact that the Commission, 
obviously realizing that the issues in the Peoples case did 
not actually present the question of the legality of the 
allocation plan and that, therefore, that decision was not 
controlling on the question here, devoted some six pages 
of its brief (Respondent’s Br. 11-17) to an attempt to 
answer petitioner’s arguments. 

The facts in the Peoples case are accurately set forth 
on pages 2 and 3 of the Court’s opinion. The Commis¬ 
sion desired to shift WGAL-TV, Lancaster, Pennsylvania, 
from Channel 4 to some other channel so that severe 
interference to and from Channel 4 stations in New 
York City and Washington, D. C. could be eliminated 
and so that all three stations could improve their service 
by increasing their power. In examining the then exist¬ 
ing channel assignments of authorized stations, the Com¬ 
mission found that Channel 8 could be used by a station 
in Lancaster. Thereupon, the Commission issued its 
Third Notice of Further Proposed Rule Making in Dock¬ 
ets S736, et al, proposing to substitute Channel 8 for 
Channel 4 at Lancaster and simultaneously issued an 
order requiring WGAL-TV to show cause why its license 
should not be modified to specify Channel 8 instead of 
Channel 4. 

It is respectfully submitted that it was not necessary 
for the Court to consider and pass upon the legality of 
the allocation plan in disposing of the Peoples case. An 
allocation plan was not required to shift WGAL-TV 
from Channel 4 to some other channel. All that was 
needed was that some other channel be available for use 
in Lancaster. Channel 8 was available, not because of 
the allocation plan but because no other stations had been 
authorized to use that channel within 170 miles (nor 
adjacent channels within 60 miles) of Lancaster. If the 
Court had not considered the question, its decision would 
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have been the same. Even if the Court had held the 
allocation plan invalid, the order shifting WGAL-TV to 
Channel 8 would have been valid. Channel S would still 
have been assigned to WGAL-TV. The relationship and 
standing of the parties would have been unchanged. 

The petitioner’s brief in the Peoples case supports the 
conclusion that the legality of the allocation plan was not 
in issue. First, the question was not included in the 
questions presented in the first page of its brief as re¬ 
quired by Rule 17(c)(1) of this Court. Second, the en¬ 
tire presentation of the point by the petitioner occupied 
but slightly more than one page 3 and did not include a 
single authority. 


3 The petitioner’s entire presentation consisted of the follow¬ 
ing: 

“Under the general provisions of the Communications Act 
of 1934, as amended, the Commission may by proper rule 
making prescribe the exact nature of what radio broadcast 
facilities may be distributed, e.g., frequencies, hours of oper¬ 
ation, power, equipment, etc. However, the Commission may 
not allocate broadcast facilities geographically by rule inde¬ 
pendent of applications because of the limitation on the rule 
making power imposed by Section 307(b) of the Act which 
reads as follows:” 


* * * * 

(Section 307(b) of the Act was then quoted) 

* * * * 

“On April 14. 1952, after a rule making proceeding, the 
Commission adopted its present Rule 3.606(a), which assigns 
various television channels to specific communities independ¬ 
ent of any consideration of applications for such channels. 
Not only is this plan unlawful as a violation of Section 
307(b), quoted above, but Rule 3.606(a) also unlawfully 
would deprive an applicant for a television station to operate 
at a given * community on a given channel his right to a 
full and fair hearing on his application under Section 309(b) 
of the Act if he chose to apply for a channel not assigned 
to the community by Rule 3.606(a). 

“Since the basic reason for authorizing WGAL, Inc. to 
operate temporarily and conditionally on Channel 8 at Lan¬ 
caster was stated by the Commission to be the necessity for 
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The Commission responded to the petitioner’s argu¬ 
ment by recking some general observations as to the 
authority of the Commission to promulgate rules to carry 
out the substantive provisions of the Act and by refer¬ 
ring to and quoting from its Memorandum Opinion issued 
by 'the Commission when it rejected the contention of the 
Federal Communications Bar Association that the Com¬ 
mission did not have authority to adopt such a nation¬ 
wide television allocation plan (App. 50 et seq), (Re¬ 
spondent’s Hr., Case Xo. 11,626, pp. 20-24). Parentheti¬ 
cally, it is interesting to note that the Commission’s 
argument in the instant case differs substantially from 
its argument in the Peoples case. 

The other two intervenors in the Peoples case likewise 
devoted but little attention to the question of the legality 
of the allocation plan. 4 

protecting and implementing the overall television allocation 
plan embodied in Rule 3.606(a), and since the television allo¬ 
cation plan set forth in Rule 3.606(a) is unlawful as a viola¬ 
tion of Sections 307(b) and 309(b) of the Communications 
Act, the orders here complained of are unlawful and should 
be set aside.” (Petitioner's Brief, p. 22-23, Case No. 11,626). 

4 A second intervenor, WGAL, Inc., replied to Peoples conten¬ 
tion as follows: 

“The vague claim made by Petitioner (Petitioner’s Brief, 
pp. 22-23) that the new allocation plan established by the 
Commission on April 14, 1953 (Rule 3.606(a)) is violative 
of Sections 307(b) and 309(b) of the Act is not only un¬ 
substantial but is not presented in the manner required by 
the rules of this Court and should be disregarded (General 
Rules of U. S. Court of Appeals for the District of Colum¬ 
bia, Rule 17 (i)).” (WGAL, Inc. Brief, Case No. 11,626, 
pp. 25-26). 

The third intervenor, the National Broadcasting Company, Inc., 
argued that Peoples had failed to comply with Rule 17(c)(1) of 
this Court: 

“Even if the Court were to decide that the allocation plan 
is illegal, that would not be dispositive of this case. The 
Commission had another valid basis for requiring the shift 
to Channel 8 if a VHF service was to be maintained— 
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In addition to the scant attention paid to the question 
in the briefs in the Peoples case, the question was never 
even mentioned during -the oral argument. 

It is respectfully submitted that only one side of the 
question, the Commission’s side, was ever presented to 
this Court in the Peoples case, and then only by way of 
response to the summary argument contained in the peti¬ 
tioner’s brief. 

A comparison of your petitioner’s brief herein and the 
Peoples brief in Case No. 11,626 will emphasize the mag¬ 
nitude, complexity, and importance of the question. Your 
petitioner devoted 12 pages of its brief to the question and 
cited basic rules of statutory construction (Petitioner’s 
Br. 15-26). Tn addition, the legislative history contained 
in this reply brief further supports the construction urged 
by Logansport (Reply Br. 11-21). As previously pointed 
out, the Commission, not content to rely upon the Peoples 
decision as controlling, devoted some six pages of its 
brief to an attempt to answer petitioner’s arguments 
(Respondent’s Br. 11-17). 

That the question was never fully presented to the 
Court is further indicated by the decision in the Peoples 
case. The Court there said: 

“We state briefly our views upon the problems 
presented. (1) The Commission had authority to 
adopt a nation-wide television allocation plan. The 
purposes of the creation of the Commission, as ex¬ 
pressed by Congress (Section 1), and the mandates 
pursuant to the purposes, enumerated at great length 
in the statute (Section 303), furnish ample support 
for this action.” (Opinion, p. 3). 

There is absolutely nothing in the opinion to indicate 
that the Court gave any consideration to the v’ords of 
limitation “Except as otherwise provided in this Act,” 

namely its 170 mile separation standard which is not chal¬ 
lenged in this case.” (National Broadcasting Company, Inc., 
Brief, Case No. 11,626, p. 16). 
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contained in Section 303 and “not inconsistent with law,” 
contained in Section 303(f). 

It is respectfully submitted that the question of the 
authority of the Commission to adopt such a television 
allocation plan is fully presented for the first time to 
this Court in the instant case. This Honorable Court is 
respectfully urged to reconsider its decision in the Peo¬ 
ples case. 

The Commission states that: 

“Petitioner does not challenge the general rule-mak¬ 
ing power of the Commission but contends that such 
power is modified by Section 307(b) of the Com¬ 
munications Act” (Respondent’s Br. 11-12). 

That statement is incorrect. Nowhere has petitioner 
contended that Section 307(b) modifies the general rule- 
making power of the Commission; on the contrary, peti¬ 
tioner’s contention is that Section 307(b) has nothing to 
do with the rule-making power. 

Specifically, petitioner argues that: 

“. . . Section 307(b) is a specific section setting forth 
the procedures the Commission must follow in carry¬ 
ing out the powers and duties listed in Section 303 in¬ 
sofar as they relate to location and distribution of 
stations and licenses, frequencies, hours of operation, 
and power.” (Petitioner’s Br. 23). 

Throughout its argument the Commission has lost sight 
of two fundamental principles. The first is that the loca¬ 
tion of a station cannot be determined until someone has 
filed an application for that station and the application 
has been granted. Section 308(b) of the Act requires 
that each application must set forth the location of the 
station (Pet. Br. 61). The Commission has no authority 
to construct and operate a television station and cannot 
compel someone else to do so. The allocation of a tele- 
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vision channel to Goldfield, Nevada, population 336, by 
the Commission’s allocation plan does not locate a station 
in Goldfield. All the rules in the world cannot place a 
station in a particular location unless someone files an 
application for that location. It is fundamental that only 
by the grant of an application may the location of a sta¬ 
tion be determined. Congress recognized this fact when 
it enacted the second paragraph of Section 9 of the 
Radio Act of 1927 which is now Section 307(b) of the 
present Act. 5 

The Commission’s argument that 

“There is no requirement that the location of sta¬ 
tions in any sendee be determined through the con¬ 
sideration of individual applications.” (Respondent’s 
Br. 12) 

is typical of the fallacious reasoning upon which the allo¬ 
cation plan was based. 

The second fundamental overlooked by the Commission 
is that “radio service” can only be supplied by a station. 
Section 307(b) clearly and unequivocally states that the 
objective is to “provide a fair, efficient, and equitable 
distribution of radio sendee.” (Emphasis supplied). Yet 
the Commission advances the following arguments: 

“In view of the provision in Section 303 which con¬ 
templates and authorizes rule making, and in the 
absence of clear language in Section 307(b) prohibit¬ 
ing it. petitioner’s restrictive interpretation would 
have to be supported by a clear showing that only 
the application method can achieve the objective de¬ 
clared in the section. No such showing has been 
made.” (Respondent’s Br. 13). 

• • • • 

“The section (Section 307(b)) in terms lays down a 
standard to be applied in licensing proceedings; but 


1 See discussion on pages 11-21, infra. 
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it does not say that licensing is the only procedure 
■through which the standard is to be applied-” (Re¬ 
spondent’s Br. 14). 

How else but by the grant of applications (licensing) 
may any kind of radio service, let alone a fair, efficient, 
and equitable distribution of radio service, be provided? 
Does the mere allocation by rule making of Channel 5 
to Goldfield, Nevada, or Channel 51 to Logansport, In¬ 
diana, provide service to those communities? Of course 
not! 

Congress clearly recognized the practicalities of the 
problem of obtaining equitable distribution of radio serv¬ 
ice when it enacted and later amended the Radio Act of 
1927 and enacted and later amended the Communications 
Act of 1934. The Commission cites the legislative history 
of Section 307(b) in the attempt to show that 

“The language of the present Section 307(b) which 
refers to ‘applications’ and ‘demand’ was inserted 
solely to make it clear that the Commission was not 
required to reassign then existing AM licenses to 
secure an immediate equitable distribution of serv¬ 
ice.” (Respondent’s Br. 14). 

The legislative history of Section 307(b) including that 
cited and quoted by the Commission (Respondent’s Br. 
14, 15) does not support the Commission’s contentions. 
The legislative history makes it absolutely clear that the 
required equitable distribution of service can only be ac¬ 
complished by action on applications. 

Section 307(b) of the present Act (Pet. Br. 60) is 
similar to the second paragraph of Section 9 of the 
Radio Act of 1927/' 


6 “In considering applications for licenses and renewals of li¬ 
censes, when and insofar as there is a demand for the same, the 
licensing authority shall make such a distribution of licenses, 
bands of frequency of, wave lengths, periods of time for opera- 
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The following explanation of H. R. 9971 by Represen¬ 
tative White of Maine, the author of that bill which 
became the Radio Act of 1927, clearly shows that Con¬ 
gress recognized that the only way an equitable distribu¬ 
tion of service could be obtained was by action on appli¬ 
cations : 

“Existing law gives the Secretary (of Commerce) 
no control over the location of stations. The result 
has been an unjustifiable grouping of stations within 
limited areas. There are within 50 miles of Chicago 
40 stations, of New York 38, of Philadelphia 22, and 
of San Francisco 22. Stations so centered detract 
from the value of each other and interfere with the 
highest quality of service. In the bill before you the 
Secrtary is given authority in passing upon a license 
to consider its proposed location and the area to be 
served thereby, and he is enjoined to effect equitable 
distribution of stations over th-e entire country” 67 
Cong. Rec. 5479, Column 2. (Emphasis supplied). 7 

Senator Dill, an expert in radio legislation, gave the 
following explanation of H. R. 9971: 

“The bill provides that licenses shall be distributed 
so that there should be equality of service to the 
different states and communities, and if the commis¬ 
sion refused to grant a license, and an applicant could 
show that a particular community was not receiving 
equitable service compared to other communities, I 
think the courts might interpose.” 68th Cong. Rec. 
2869, column 2. (Emphasis supplied). 

tion, and of power among the different States and communities as 
to give fair, efficient, and equitable radio service to each of the 
same.” Act of February 23, 1927, c. 169, par. 9, 44 Stat. 1166, 
Title 47, Section 89. 

7 The bill as finally enacted conferred the authority on the 
Federal Radio Commission instead of on the Secretary of Com¬ 
merce. 
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It is important to note that Section 4 of the Radio Act 
of 1927 was practically identical to Section 303 of the 
present Act. 8 

In 1928, after the Commission had been in existence 
for about a year, Congress was so dissatisfied with the 
progress the Commission had made in achieving a more 
equitable distribution of stations throughout the country 
that it amended the Act to greatly decrease the length of 

8 Section 4 provided, in part, the following: 

“Except as otherwise provided in this act, the Commis¬ 
sion, from time to time, as public interest, convenience, or 
necessity requires, shall— 

“(a) Classify radio stations; 

“(b) Prescribe the nature of the service to be rendered 
by each class of licensed stations and each station 
within any class; 

“(c) Assign bands of frequencies or wave lengths to the 
various classes of stations, and assign frequencies or 
wave lengths for each individual station and determine 
the power which each station shall use and the time 
during which it may operate; 

“(d) Determine the location of classes of stations or in¬ 
dividual stations;” 

* * * ■* 

“(f) Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of 
this Chapter: Provided, however, that changes in the 
wave lengths, authorized power, in the character of 
emitted signals, or in the times of operation of any 
station, shall not be made without the consent of the 
station licensee unless, in the judgment of the com¬ 
mission, such changes will promote public conven¬ 
ience, or interest or will serve public necessity or the 
provisions of this Chapter will be more fully complied 
with; 

“(g) Have authority to establish areas or zones to be 
served by any station;” 

* * * * 

Act of February 23, 1927, c. 169, par. 4, 44 Stat. 
1163, Title 47, Section 84. 
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broadcast station licenses and to provide for a more rigid 
distribution of stations. The reduction in the license 
period clearly demonstrated that Congress always in¬ 
tended and recognized that the equitable distribution of 
service must be brought about by action on applications.® 

The debates which the Commission cites and quotes in 
its brief (Respondent’s Br. 14-15) occurred when both 
Houses were considering the conference report on S. 2317 
which agreed to amend the second paragraph of Section 9 
of the Radio Act of 1927 by adopting the Davis Amend¬ 
ment. 10 The Conference Report on the Davis Amend- 


9 The Senate Report on S. 2317 contained the following explan¬ 
ation : 

“Owing to the development and change which is continu¬ 
ally taking place in the radio art, your committee believes it 
desirable to prevent any licenses for the period of time be¬ 
yond those mentioned in the amendment until the art is 
more fully developed and the allocation of licenses more sys¬ 
tematically made. Up to this time the Radio Commission has 
not granted any licenses for a broadcasting station for a 
period in excess of 60 days and licenses for any other class of 
stations for a period of more than one year.” Senate Report 
No. 226, 70th Cong. 1st Session, p. 2 (Emphasis supplied). 

10 “It is hereby declared that the people of all the zones estab¬ 
lished by section 2 of this act are entitled to equality of radio 
broadcasting service, both of transmission and of reception, and in 
order to provide said equality the licensing authority shall as 
nearly as possible make and maintain an equal allocation of broad¬ 
casting licenses, of bands of frequency or wave lengths, of per¬ 
iods of time for operation, and of station power, to each of said 
zones when and in so far as there are applications therefor; and 
shall make a fair and equitable allocation of licenses, wave lengths, 
time for operation, and station power to each of the States, the 
District of Columbia, the Territories and possessions of the Uni¬ 
ted States within each zone, according to population. The licens¬ 
ing authority shall carry into effect the equality of broadcasting 
service hereinbefore directed, whenever necessary or proper, by 
granting or refusing licenses or renewals of licenses, by changing 
periods of time for operation, and by increasing or decreasing sta¬ 
tion power, when applications are made for licenses or renewal 
of licenses: provided. That if and when there is a lack of appli- 
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ment (S. 2317) was signed by Representatives White, 
Lehlback, and Free, and by Senators W 7 atson, Couzens, 
Fess, Pittman and Dill. 

The debate in the House on the Davis Amendment made 
it even clearer that the equitable distribution of facilities 
was to and could only be accomplished by action on appli¬ 
cations. Representative White, the author of the Radio 
Act of 1927, in discussing the meaning of “so far as 
there are applications therefor” contained in the Davis 
Amendment, gave the following clear, straightforward 
explanation of the second paragraph of Section 9 of the 
Radio Act of 1927 which is, except for inconsequential 
changes, Section 307(b) of the present Act: 

“There is nothing new about that language. If 
gentlemen will go back to the original bill which 
passed the House, they will find that the language 
was—and T do not know that I can give it exactly, 
but in substance—that applications should be granted 
when and in so far as there was a demand for the 
same. The Senate had substantially the same lan¬ 
guage: that applications should be granted when and 
in so far as there was a demand for the same, and as 
the law was written and as it now is on the statute 
books, it is 'provided that in making the distribution 
contemplated by the law applications should be acted 
upon, in and so far as there was a demand for licenses 
and renewals of licenses. 1 think in the whole his¬ 
tory of the legislation- there is an assumption that 
the commission acts upon applications pending before 


cations from any zone for the proportionate share of licenses, 
wave lengths, time of operation, or station power to which such 
zone is entitled, the licensing authority may issue licenses for the 
balance of the proportion not applied for from any zone, to ap¬ 
plicants from other zones for a temporary period of ninety days 
each, and shall specifically designate that said apportionment is 
only for said temporary period. Allocations shall be charged to 
the State, District, Territory, or possession wherein the studio 
of the station is located and not where the transmitter is lo¬ 
cated.” Act of March 28, 1928, c. 263, 45 Stat. 373. (Emphasis 
supplied). 



16 


it, and that was one of the reasons why we shortened 
the terms of these licenses to three months, so that 
constantly, at short intervals of time, there should 
come up before the commission these questions as to 
whether this or that particular licenses should be 
granted, whether this or that power should be allo¬ 
cated, whether this or that wave length should be 
assigned, or this distribution of time made. And as 
these applications come up there is the opportunity 
and there is the duty for the commission to act.” 
69th Cong. Rec. 5115, column 2. 

• # • • 

“I think under this language, it is the clear and 
plain duty of the commission, when applications come 
in from zones which are not enjoying the equality at 
which we aim—it is the plain and manifest duty of 
the commission that if the applications in other re¬ 
spects conform to the law, that licenses will be granted 
that will bring about that equality of condition.” 
69th Cong. Rec. 5116, column 1. 

• * • • 

“Every station which now has a license and wants 
to continue must at the end of the license period 
come in and make an application for a new license 
de novo, and this conference report says in express 
terms that the commission may reduce the power and 
change the wave lengths and the time of operation, 
and do all of those things that are necessary to bring 
about this equality.” 69th Cong. Rec. 5116, Column 2. 

During the debate Representative Davis suggested that 
the allocation of facilities might be accomplished by pro¬ 
cedures other than by acting upon applications. He ar¬ 
gued as follows: 

“There is such a situation that the only way the 
commission can ever work it out fairly, scientifically, 
and satisfactorily is to look at the whole picture and 
allocate and reassign and make such changes as are 
necessary to bring about, and in order to do that 
they ought to have absolutely unrestricted power to 
do so.” 69th Cong. Rec. 5117, column 1. 

The change proposed by Representative Davis was re¬ 
jected and the conference report was adopted by the 
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House (69th Cong. Rec. 5120, column 1). By so doing, 
the House clearly intended that the equitable distribution 
and allocation should be accomplished only by action upon 
applications. 

The Congress clearly intended that the allocation of 
facilities was to be accomplished only by action upon 
applications is further demonstrated by the Senate de¬ 
bates on the Davis Amendment (S. 2317). 

The Commission’s argument that 

“There is no suggestion that the Commission, in 
evaluating the demand for additional facilities, was 
to be limited to considering the demand reflected in 
formal license applications.” (Respondent’s Br. 15) 

is not supported by the debates in the House quoted 
above nor by the debates in the Senate. 

The Commission quotes statements made during the 
Senate debate (Respondent’s Br. 15). Had the state¬ 
ments made just prior to the quoted statements been 
given, it would have been apparent that the discussion 
related only to the fears of Senator McKellar that the 
words “in so far as there are applications therefor” 
might “confuse the issue and prevent an equalization” 
of facilities (69th Cong. Rec. 5162). 11 


11 “Mr. WATSON. The question was in regard to the use of 
the words ‘in so far as there are applications therefore,’ whether 
or not these applications are pending. That is the question 
which constituted the main point of disagreement between the 
Senate conferees and the House conferees, and I should like the 
Senator to go into that fully and explain it. 

“Mr. DILL. Mr. President, my own thought is that whether 
that language shall be in the proposed law or not, the proposed 
law will cover those cases; in other words, if there are applica¬ 
tions pending then, according to the provision in the latter part 
of the paragraph, a proportionate share may be divided up among 
the other zones. I do not see any need of putting in the language 
twice, but there were certain of the House conferees who were ex¬ 
tremely anxious to have it inserted, because they thought other- 
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wise it would first have to be decreed, to go into cold storage, as 
it were, and the request of other stations denied, and then an¬ 
other application and another routine procedure would necessarily 
be gone through before the application could be granted. They 
claimed that meant delay and red tape and insisted the words men¬ 
tioned be inserted. My own view is that the commission would do 
the practical thing in either case, so I refused to take sides be¬ 
tween the House conferees who were in disagreement. 

“Mr. McKELLAR. Mr. President— 

“The PRESIDING OFFICER. Does the Senator from Wash¬ 
ington yield to the Senator from Tennessee? 

“Mr. DILL. I yield to the Senator from Tennessee. 

“Mr. McKELLAR. If the Senator will permit me, I desire to 
suggest that the words ‘when and in so far as there are applica¬ 
tions therefor’ must have been put into the bill for some pur¬ 
pose. I cannot conceive of how any member of the committee 
would have suggested those words or have added those words 
unless there were some purpose in so doing. When I look at a 
number of applications as given in the exhibit ‘radio station 
power’, it looks as if there are applications for 575,000 watts, 
which is nearly all of it. How could the words have any applica¬ 
tion in view of those figures? 

“Mr. DILL. Of course, conditions in the future might be dif¬ 
ferent. There might not be so many applications in the future. 

“Mr. McKELLAR. That is possible; but what I fear is that 
the inclusion of this language to the minds of those who are be¬ 
hind it has some meaning, and that meaning is to confuse the 
issue and to prevent an equalization, in my judgment. 

“Mr. DILL. I think that was the fear that some of the House 
conferees had, but I have not shared that view. 

“Mr. COUZENS and Mr. HARRIS addressed the Chair. 

“The PRESIDING OFFICER. Does the Senator from Wash¬ 
ington yield: and if so, to whom? 

“Mr. DILL. I yield first to the Senator from Michigan. 

“Mr. COUZENS. I desire to say to the Senator from Tennes¬ 
see (Mr. McKellar) that there was considerable discussion with 
respect to that particular feature, and one of the conferees was 
afraid that some of the zones which now have in excess of their 
quota might arbitrarily have it taken away, whether there was 
need for it elsewhere or not; and there seemed to be no justifica¬ 
tion for doing that. Is not that correct? 

“Mr. DILL. Yes. As I have stated, I do not think it makes 
any difference whether the words are retained or not. I think 
the effect will be just the same. 

“Mr. McKELLAR. Then, if I may ask a question of the Sena¬ 
tor from Michigan, he is of the opinion that the words that I 
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Senator McKellar then suggested that the words “when 
and in so far as there are applications for the same” be 
stricken. His suggestion was not adopted (69th Cong. 
Rec. 5163, column 2). 

It is apparent that the Commission never thoroughly 
studied the Senate debates from which it quotes before it 
embarked upon its policy to allocate facilities by rule 
making rather than by action on applications. If it had 
made such a study, it would have found an extremely 
clear statement of the intent of Congress and the inter¬ 
pretation of the second paragraph of Section 9 of the 
Radio Act of 1927 and Section 307(b) of the present Act. 
Senator Pittman gave the following explanation: 

“MR. PITTMAN: While I did not take as active 
a part in this conference as the Senator from Wash¬ 
ington, and know very much less about it, I was 
present when this language was agreed on. I call to 
the attention of the Senator from Tennesseee this 
language: 

“ ‘It is hereby declared that the people of all the 
zones established by section 2 of this act are entitled 
to equality of radio broadcasting service, both of 
transmission and of reception/ 

“That is a plain statement of the law. Now what 
is the rest of it? 

“ ‘And in order to provide said equality*— 

“This is method only, mind you. The other is the 
statement of the law. Now it comes down to the 
method of carrying it out. Please draw the distinc¬ 
tion between the declaration of law and the method 
of carrying it out.” 


have quoted, ‘when and in so far as there are applications there¬ 
for,’ have only the meaning that he has suggested? 

“Mr. COUZENS. Absolutely. I think the conferees were unan¬ 
imous in the belief that that was the exact meaning, and that no 
zone would be required to go without its quota for any reason 
whatsoever; but that in case such zone did not require or ask for 
or petition for or apply for the power it would not be fair auto¬ 
matically to take it away from some other zone which might 
need it. * * *” 69 Cong. Rec. 5162 (Emphasis supplied). 
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f “In order to provide said equality the licensing au¬ 
thority shall as nearly as possible make and maintain 
an equal allocation of broadcasting licenses, of bands 
of frequency or wave lengths, of periods of time for 
operation, and station power, to each of said zones/ 

‘‘ You can not earn y out the law unless somebody 
applies for it.” 

“ ‘When and in so far as there are applications 
therefor/ 

“Mind you, that provides the method of carrying 
it out. The first two sentences state there must be 
equality. From there on is the provision for the 
method —that is, that whenever there are applica¬ 
tions, those applications shall he so granted as to 
carry out that equality. 

“For instance, going on a little further, the first 
zone to-day is far in excess of the third zone. It is 
impossible , until the applications from the third zone 
are filed, to bring about equality. If the language 
had been that there should only be equality as based 
upon applications, the Senator from Tennessee would 
be right, but it does not say that. It says that there 
shall be equality, but the method of arriving at the 
equality must depend upon applications. It is im¬ 
possible to make it equal until somebody applies for 
it, and it says it shall be carried out whenever there 
are applications.” 69th Cong. Rec. 5165, column 1. 
(Emphasis supplied). 

The conference report was adopted by the Senate on 
March 25, 1928. When the Communications Act of 1934 
was enacted, the second paragraph of Section 9 of the 
Radio Act of 1927, the Davis Amendment, became Sec¬ 
tion 307(b)/ 2 

12 Section 307(b) was identical to the second paragraph of Sec¬ 
tion 9 of the Radio Act of 1927 except for the following addition: 

“Provided further. That the Commission may also grant 
applications for additional licenses for stations not exceeding 
one hundred watts of power if the Commission finds that 
such stations will serve the public convenience, interest, or 
necessity, and that their operation will not interfere with the 
fair and efficient radio service of stations licensed under the 
provisions of this section.” Act of June 19, 1934, c. 652, 48 
Stat. 1083, U.S.C.A., Title 47, Section 307(b). 
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The entire legislative history of Section 307(b) con¬ 
clusively demonstrates that Congress recognized that any 
equitable distribution of radio service could only be ac¬ 
complished by action on applications and not by any 
other means, and intended that the Commission follow 
that procedure. In fact, Congress rejected suggestions 
that some other method be authorized. 13 Again attention 
is invited to the fact that the pertinent language of Sec¬ 
tion 303 of the present Act existed at all times in the 
bills and the Radio Act of 1927 when the debates and 
reports cited above occurred. 

The Commission contends that 

“The Table (of Assignments) may readily be amend¬ 
ed by rule-making procedures—either at the in¬ 
stance of private parties or on the Commission’s own 
motion. . . . The procedure is both flexible and 
equitable” (Respondent’s Br. 16). 

Commission action on three recent requests refutes that 
contention. On July 1, 1953, the Commission denied pe¬ 
titions requesting that one additional television channel 
be added to both Los Angeles, California, and St. Louis, 
Missouri, on the grounds: (1) the assignment of addi¬ 
tional channels to Los Angeles and St. Louis might pre¬ 
clude use of those or other channels in other communi¬ 
ties at some future date, and (2) 

“. . . we cannot conclude at this time that the ten 
channels in Los Angeles and seven channels in St 
Louis do not constitute a fair and equitable assign¬ 
ment of the available television facilities to these 
communities.” Lawrence A. Harvey and Metropoli¬ 
tan Telecasting Company, Inc., 9 Pike & Fischer R.R. 
616, 618. 


13 The changes proposed by Representative Davis (69 Cong. Rec. 
5120, Column 1) and Senator McKellar (69 Cong. Rec. 5164, Col¬ 
umn 2) were rejected. See Reply Br. pp. 16, 19, supra. 
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A similar petition requesting the addition of a seventh 
channel to Cleveland, Ohio, was denied for the same rea¬ 
sons on September 9, 1953. United Broadcasting Com¬ 
pany, 9 Pike & Fischer R.R. 947. In each city there 
were more pending applications than there were chan¬ 
nels available, and there were no applications for the re¬ 
quested channels from other communities. In fact, no 
one opposed the requested allocations. The petitioners 
were not even atforded a hearing and, under Rule 3.607(a) 
(Pet. Br. S, Footnote 15), can not even file an applica¬ 
tion for the requested channels. Is this not placing chan¬ 
nels in “cold storage” as feared by Senator Dill during the 
debate on the Davis Amendment? 14 This is the very evil 
Congress sought to avoid when it enacted the second 
paragraph of Section 9 of the Radio Act of 1927 which 
is now Section 307(b) of the present Act. 

Before passing on to the Commission’s arguments on 
other questions, comment on footnote 14 is necessary 
(Respondent’s Br. 14). The standard broadcast (AM) 
service did not develop much more slowly than the tele¬ 
vision service as claimed by the Commission. On June 
30, 1926, when the Radio Act of 1927 was being consid¬ 
ered, Senator Dill told the Senate that there were 528 
stations assigned to S9 wave lengths and applications for 
approximately 650 more applications were pending (67 
Cong. Rec. 12,336, column 2). On February 17, 1927, 
Senator Dill reported that 721 stations had been licensed, 
160 more were under construction, and applications for 
328 additional stations were pending (6Sth Cong. Rec. 
3589, column 1). When the Commission imposed its 
“freeze” on action on television applications in Septem¬ 
ber, 1948, shortly after it had embarked upon the present 
rule making proceedings, seven television stations had 
been licensed, 116 additional stations had been issued 


34 See footnote 11, p. 17-18, supra. 
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construction permits of which 30 were in operation, and 
304 applications were pending, of which 186 had been 
designated for hearing. In addition, decisions on nine 
hearing cases were under preparation. 13 As recently as 
September 22, 1953, Chairman Hyde of the Commission 
is reported as having said that he sees about 750 tele¬ 
vision stations in prospect, of which about 525 have al¬ 
ready been granted, and that there were applications on 
file which would permit about 200 more outlets by the 
end of 1954.™ Certainly, the true situation presented by 
the Chairman of the Commission is far different from 
the Commission’s claim that 

“. . . hundreds or thousands of nominally separate, 
but actually overlapping, licensing proceedings . . .” 
(Respondent’s Br. 3) 

would be required, and that 

“. . . an allocation plan was necessary for the most 
expeditious and satisfactory distribution of television 
service (App. 116-120).” (Respondent’s Br. 14, Foot¬ 
note 14). 

Wabash Valley Broadcasting Corporation Brief 
The contention that 

“Sections 4(i) and 303 of this Act provide the 
Commission with full rule making authority to cany- 
out the above-indicated purposes (of Sections 1 and 
301) of the Communications Act.” (Wabash Valley 
Br. 5) 

and that 

“Section 307(b) does not, however, prohibit the 
exercise of the rule making power to accomplish this 
result.” (Wabash Valley Br. 6) 

» BROADCASTING-TELECASTING, October 4, 1948, p. 89. 

16 BROADCASTING-TELECASTING, September 28, 1953, p. 
27. 
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have been fully discussed and answered above in peti¬ 
tioner's reply to the same contentions of the Commission. 

The case cited by Wabash Valley in support of the 
proposition that where an administrative agency has 
authority to proceed either in individual proceedings or 
by rule making, the choice “is one that lies primarily 
within the informed discretion of the administrative 
agency.” (Wabash Valley Br. 6-7), are clearly not ap¬ 
plicable here, as it has been demonstrated above that the 
Commission may achieve an equitable distribution of serv¬ 
ice only by action on applications. 

The argument in the first full paragraph of page 8 of 
Wabash Valley’s brief is lifted from the Commission’s 
Memorandum Opinion on the Bar Association peti¬ 
tion (App. 58). That argument is fully answered on 
page 21 of petitioner’s brief. Each case cited by Wabash 
Valley fully supports one or more of the well-settled 
rules of statutory construction set forth on pages 19 and 
20 of petitioner’s brief. 


B 

In Rule Making Proceedings, Is An Administrative 
Agency Required to Consider All Relevant and Material 
Evidence and Arguments and to Show in Its Report That 
All Such Evidence and Arguments Have Been Carefully 
Considered? (Pet. Br. 27). 

Federal Communications Commission Brief 

The Commission has not answered this question di¬ 
rectly. However, the arguments contained in its brief 
indicate that its answer is “no”. 

Your petitioner argued that 

“Statements by the Commission that ‘all objections 
and relevant comments and evidence have been most 
carefully considered’ (App. 119-120) and that its con- 
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elusions were based ‘upon consideration of the entire 
record’ (App. 115) and upon the ‘evidence of record’ 
(App. 180) do not satisfy the requirements of Section 
4(b) of the Administrative Procedure Act (Supp. 54) 
but are self-serving declarations which make a mock¬ 
ery of the required procedures.” (Pet. Br. 33). 

Now for the first time the Commission has admitted 
that it did not consider all of the evidence (Respond¬ 
ent’s Br. 30), thereby contradicting its assertion in its 
Memorandum Opinion and Order which denied Logans- 
port’s Petition for Rehearing that “we have reviewed 
with great care all of the evidence of record relevant to 
tlie questions presented” (App. 177). If such is not the 
case, why does the Commission devote two pages of its 
brief to an attempt to explain why a substantial portion 
of Logansport’s evidence (that relating to the areas 
which would receive service), was not considered (Re¬ 
spondent’s Br. 30-31) ? 

In addition, the Commission admits that 

“The communities themselves (rather than the en¬ 
tire areas to be served ) were used by the Commis¬ 
sion as the basis for determining assignments (App. 
123, 179)” (Respondent’s Br. 30). (Emphasis sup¬ 
plied). 

After first correctly summarizing petitioner’s argument 
that “. . . the Commission failed to consider evidence 
of service which would be rendered to persons and areas 
outside the cities involved” (Respondent’s Br. 28), the 
Commission then discusses only a small portion of the 
evidence, that relating to areas which would receive their 
first or second service (Respondent’s Br. 28-30), and 
skillfully avoids all reference to the balance of petition¬ 
er’s evidence relating to the areas outside the city and 
county limits of the three cities, including the evidence 
that a Channel 10 station at Logansport would serve 
more people with Grade B service than would a Channel 
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10 station at Terre Haute (Pet. Br. 31, App. 102-106). 
Once attain the Commission has failed to consider all rele- 
vant and material evidence. Attention is invited to the 
discussion of this point of pages 29 and 30 of the peti¬ 
tioners brief. Now the Commission comes up with a 
new excuse, i.e., that its propagation curves are not accu¬ 
rate (Respondent's Br. 29). 

Petitioner’s predictions of service were based upon 
application of the propogation curves contained in Ap¬ 
pendix B of the Third Notice. In its Sixth Report, the 
Commission used those same curves in deciding to in¬ 
crease the maximum antenna height on all channels, to 
increase the maximum power on Channels 7 and above 
(App. 126-127), and to determine the distance to the 
Grade A and B contours of stations of all classes (App. 
126-128). Those same curves were used as the basis for 
the curves to be used in determining the maximum power 
of stations having antennas which exceed the maximum 
height for full power (App. 44A). Those same curves 
were adopted by the Sixth Report and are now Figures 
5 and 6 of Appendix TII of the Commission’s Rules for 
Television Broadcast Stations (1 Pike and Fisher R.R., 
53:716, 53:717). Section 3.6S4 of the Commissions Rules 
and Regulations (1 Pike and Fischer R.R. 53:679) re¬ 
quires those same curves be used in predicting coverage 
of a proposed station. Those same curves must be used 
to determine if a proposed station will place at least the 
required minimum strength signal over the city to which 
the station is to be licensed (Rule 3.685, 1 Pike and Fis¬ 
cher R.R. 53:679). Each applicant for a new station 
must compute the distance to the Grade A and B contours 
by use of those same curves (FCC Form 301, Section 
Y-C, Paragraph 13, 1 Pike and Fischer R.R., Part 2, 
Section 98, Page 119). Those curves were used by the 
Commission in computing the distances discussed in its 
brief (Respondent’s Br. 32, Footnote 33). Those curves 
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were used by the Commission in concluding that . . the 
Table of Assignments does provide service to virtually 
all people in the United States (App. 122)” (Respond¬ 
ent’s Br. 30). But now the Commission claims that those 
curves were no good when used by your petitioner (Re¬ 
spondent’s Br. 29-30). The Commission’s attempt to re¬ 
pudiate its own propagation curves is but another of a 
long series of extreme measures to which the Commission 
has resorted to support its original proposal to allocate 
YHF Channel 10 to Terre Haute. 

The Coimnission now gives for the first time another 
excuse for failing to consider petitioner’s evidence con¬ 
cerning coverage; namely, that the effect of terrain varia¬ 
tions renders meaningless petitioner’s predictions of cov¬ 
erage. While it is true that terrain variations do effect 
coverage to some extent (Respondent’s Br. 30), the Com¬ 
mission is perfectly content to neglect this factor in its 
argument that increased powers and antenna heights 
would provide service to the areas which petitioner’s evi¬ 
dence showed would obtain their first or second television 
service (Respondent’s Br. 32, Footnote 33). 

In addition to admitting for the first time that a sub¬ 
stantial portion of petitioner’s evidence was not con¬ 
sidered, the Commission gives the following reason for 
failing to show in its Sixth Report that all evidence had 
been considered: 

“To have discussed all the minutiae with respect to 
the controversies as to each of the 350 communities 
whose assignments were in issue in this proceeding 
would have been a gargantuan and unnecessary task” 
(Respondent’s Br. 18). 

The very magnitude of the task is one of the best argu¬ 
ments for proceeding on a case to case basis by action 
on applications as required by Section 307(b) rather than 
by rule making. However, it is important to note that 
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when petitioner challenged by its Petition for Rehearing 
the Commission’s failure to consider all of the evidence 
(App. 160), the Commission could then have considered 
carefully all of the evidence and prepared the required 
report showing that all evidence had been considered 
(Pet. Br. 29; App. 173). This the Commission failed to 
do because, it is submitted, had it done so it would have 
been required to allocate Channel 10 to Logansport and 
Owensboro. 

Throughout its entire argument, the Commission has 
failed to consider that radio service means the availability 
of both transmission and reception (Pet. Br. 32, 50). It 
is respectfully submitted that the Commission not only 
failed to consider all relevant and material evidence, but 
also failed to make the statements required by Section 
4(b) of the Administrative Procedure Act (Pet. Br. 54). 

Wabash Valley Broadcasting Corporation Brief 

Wabash Valley apparently agrees with petitioner’s con¬ 
tention that an administrative agency is required in rule 
making proceedings to consider all relevant and material 
evidence and arguments and to show in its report that 
all such evidence has been carefully considered, as it con¬ 
tends that the Commission adhered to that requirement 
in all respects (Wabash Valley Br. 9). However, instead 
of demonstrating that the Commission did actually adhere 
to that requirement, Wabash Valley cites a number of 
cases in support of the theory that a mere statement 
that “all of the evidence has been carefully considered” 
saisfies that requirement (Wabash Valley Br. 10-12). 
That the Commission did fail to consider a substantial 
portion of petitioner’s evidence has been shown above. 

WUlapoint Oysters v. Ewing, 9 Cir., 174 F. 2d 676, 
cited by Wabash Valley (Wabash Valley Br. 10-11), may 
be clearly distinguished from the instant case. The very 
next sentence following Wabash Valley’s quotation from 


page 689 stated that . . the evidence considered in its 
entirety, is clearly sufficient to support the findings 
made” (at page 689). The Court further said, in discuss¬ 
ing Section 10(e) of the Administrative Procedure Act: 

“. . . the reviewing court should consider all the evi¬ 
dence in its measure as an integrated whole and not 
just the evidence favoring one side” (at page 689). 

Petitioner’s contention is precisely as stated by the 
Court, namely, that the Commission did not consider the 
evidence as an integrated whole but just considered the 
evidence which favored one side, the allocation of Channel 
10 to Terre Haute. 

The second quotation from W ilia point Oysters (Wabash 
Valley Br. 11) is simply answered. As shown above, the 
Commission has now finally admitted that it did not con¬ 
sider all or even a substantial portion of petitioner’s 
evidence (Respondent’s Br. 30). 

The Cupples, i: and Lane Cotton ,s cases, cited by 
Wabash Valley (Wabash Valley Br. 11-12), each involved 
the contention that the Board Members themselves had 
not read and considered all of the evidence but had relied 
upon analyses and summaries made by members of the 
Board’s staff. Your petitioner has made no such con¬ 
tention in this case. The Ford 19 case involved the allega¬ 
tion that the Board had delegated its authority to sub¬ 
ordinates and that the subordinates had considered evi¬ 
dence not in the record. No such allegation is made in 
this case. The other cases cited are so clearly in¬ 
applicable that they need not be discussed. 

17 Cupples Company Manufacturers v. National Labor Relations 
Board, 8 Cir., 103 F. 2d 953. 

18 National Labor Relations Board V. Lane Cotton Mills Co., 
5 Cir., 108 F. 2d 568. 

19 National Labor Relations Board v. Ford Motor Co., 9 Cir., 
118 F. 2d 766. 
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C 

After Inviting and Receiving Comments Supported by 
Evidence Concerning a Proposed Rule, May an Adminis¬ 
trative Agency Adopt a Final Rule So Materially Dif¬ 
ferent from the Proposed Rule That the Evidence Pre¬ 
sented Cannot Be Considered? (Pet. Br. 34). 

Federal Communications Commission Brief 

In its discussion of this question, the Commission now 
admits that the changes in maximum permissible powers 
and antenna heights rendered much of petitioner’s evi¬ 
dence irrelevant. 20 In support of its contention that the 
parties had notice, the Commission cites the series of no¬ 
tices issued up to and including the Third Report (App. 
112-115) (Respondent’s Br. 21), but does not challenge 
petitioner’s contention that petitioner had no notice that 
the antenna heights and powers contemplated in the 
Third Notice would be materially modified. 

The Commission argues that petitioner did not demon¬ 
strate that the Commission’s actions were prejudicial in 
any respect (Respondent’s Br. 21). Perhaps the Com¬ 
mission is correct when consideration is given to its 
arguments that even if petitioner had submitted new 
evidence based upon the increased antenna heights and 
powers, such new evidence could not be considered be¬ 
cause the Commission’s own propagation curves are not 
valid (Respondent’s Br. 29-30). It is respectfully sub¬ 
mitted that the extreme inconsistencies throughout the 
entire brief of the Commission are the best proof that 
the Commission failed to comply with the provisions of 
the Administrative Procedure Act. 


20 “To be sure, petitioner points out that some of the evidence 
offered by it in the proceeding is no longer meaningful in light 
of the changes made in the plan. Thus petitioner’s calculations of 
the areas which would be served by a Logansport station premised 
on the heights and powers contemplated in the Third Notice are 
now irrelevant” (Respondent’s Br. 21-22). 
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The Commission cites American Trucking Assns. v. 
United States, 344 U.S. 298, 97 L. Ed. (advance p. 243). 
That case did not involve a question of notice or the con¬ 
struction and application of Sections 4(a) and 4(b) of the 
Administrative Procedure Act (Pet. Br. 54-55), but in¬ 
volved a contention that an administrative agency has 
the burden of proof in rule making proceedings, and the 
question of whether findings of fact and conclusions of 
law were required in that particular proceeding. It is 
respectfully submitted that the American Trucking case 
is not in point. 

Wabash Valley Broadcasting Corporation Brief 

Wabash Valley contends that 

“There is no question but that the Federal Register 
and participation requirements were satisfied (J.A. 
112-115)” (Wabash Valley Br. 13). 

• • • • 

“Petitioner itself refers to the ‘meticulousness with 
which it, [the Commission], prepared and published 
the notices of procedures throughout the proceedings 
...” (Pet. Br. 46). (Wabash Valley Br. 13). 

Wabash Valley failed to include in its quote that peti¬ 
tioner was commenting upon the 

“. . . notices and procedures throughout the proceed¬ 
ings up to and until consideration .of the Sixth Re¬ 
port and Order ...” (Pet. Br. 46) (Emphasis sup¬ 
plied). 

Wabash Valley failed to discuss the question involved 
here, which concerned the increase in antenna heights and 
powers without notice. 
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D 

After Announcing That a Proposed Rule Assigning 
Specific Television Channels to Specific Communities Was 
Developed by Application of Stated Principles of Assign¬ 
ment, and After Requesting That all Comments and Coun¬ 
terproposals be Based Upon Application of Those Same 
Stated Principles, May Those Principles be Abandoned 
and New Principles be Adopted Without Notice to Inter¬ 
ested Parties? (Pet. Br. 40). 

This question involves the priority principles of assign¬ 
ment (Pet. Br. 35, footnote 26), and the requirement in 
the Third Notice that comments and counterproposals to 
the allocation plan must show the overall effects with 
specific reference to the priorities (Pet. Br. 41; App. 38). 

The Commission now argues that 

“The Third Notice states that the proposed assign¬ 
ments are based on the above priorities, but it is 
significant that there is no suggestion in the Third 
Notice that the priorities were viewed as the exclu¬ 
sive principles governing assignments” (Respondent’s 
Br. 5), 

and that 

“The Third Notice set forth certain assignment prin¬ 
ciples which had been largely (but not waiver sally) 
followed in the formulation of the assignments pro¬ 
posed (App. 41)” (Respondent’s Br. 4). (Emphasis 
supplied). 

Attention is invited to the following clear, unequivocal 
statements contained in the Third Notice: 

“The Commission has set forth below the principles 
in terms of priority, which form the basis of the 
Table of Assignments” (App. 40-41). 

Could any language be clearer? Not even the Commis¬ 
sion has claimed that there is a single word or statement 


in the Third Report which indicates that the priorities 
were not the exclusive principles governing assignments. 

The priority principles were based upon the fact that 
‘‘radio service” as used in Section 307(b) of the Act 
contemplates the availability of both transmission and 
reception (Pet. Br. 32, 50). No wonder the Commission 
was forced to abandon the priorities when it decided to 
base its assgnments solely upon the basis of transmis¬ 
sion facilities. 

£ 

Was a Proceeding Which Terminated in Adoption of a 
Rule Particular and Immediate Rather Than General and 
Future in Effect Adjudication, and If So, Were Findings 
of Fact and Conclusions of Law Required? (Pet. Br. 44). 

Federal Communications Commission Brief 

The Commission’s argument is based upon the promise 
that “. . . the assignment of television channels may ap¬ 
propriately be accomplished by rule making” (Respond¬ 
ent’s Br. 18). 

Even if the Commission does have authority to adopt 
a nation-wide television allocation plan prior to receipt 
and consideration of applications, merely calling that pro¬ 
ceeding rule making does not eliminate the possibility 
that a portion of the proceedings may be adjudication. 
The definition of “rule” in Section 2(c) of the Adminis¬ 
trative Procedure Act clearly states that a rule must 
have a “future effect” (Respondent’s Br. 18). Your peti¬ 
tioner has previously pointed out that the Commission’s 
action in refusing to allocate Channel 10 to Logansport 
had an immediate and present, not a future, effect. 

“The Commission’s action was just as final (and 
immediate) as though the Commission had denied 
Logansport’s application for Channel 10 after a com¬ 
petitive and comparative hearing with Terre Haute 
applicants.” (Pet. Br. 45) 
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because petitioner’s pending application will be dismissed 
without hearing. (Pet. Br. 14,46). 

It is well settled that merely labeling a proceeding 
something else does not necessarily mean that the pro¬ 
ceeding is not adjudication. 21 

American Trucking As sms. v. United States, 344 U.S. 
29S, L. Ed. (advance p. 243), cited by the Commission 
(Respondent’s Br. IS, 19), is clearly distinguishable from 
this case. There the Interstate Commerce Commission 
adopted rules regulating the lease and interchange of 
trucking equipment. The rules there adopted applied uni¬ 
formly to all motor vehicle carriers throughout the coun¬ 
try and not just to certain carriers in certain communities 
sucli as Logansport, Terre Haute, and Owensboro. Car¬ 
riers and truckers everywhere were affected alike. 

That the proceeding with respect to the allocation of 
television channels to Logansport, Terre Haute and 
Owensboro was adjudication is further supported by the 
Commission’s admission that 

21 In National Labor Relations Board v. Guy F. Atkinson Co., 
9 Cir., 195 F. 2d 141, at page 149, the Court restated the rule 
as follows: 

“But in determining the impact of statutory limitations 
upon agency action, substance is more important than form. 
Thus, in Philadelphia Co. v. Securities & Exchange Com'n, 82 
U.S. 828, 68 S. Ct. 452, 92 L. Ed. 1113, a ruling of the Com¬ 
mission labeled as the making of a rule, was held, in view 
of its actual operation, to be an adjudication, or order, sub¬ 
ject to review. And in Western Air Lines, Inc. V. Civil Aero¬ 
nautics Board, 9 Cir., 194 F. 2d 211, this court held that a 
requirement of that Board, labeled a ‘condition,’ was, in the 
special circumstances there involved, in substance a manda¬ 
tory order for a hearing, which we held must be in confor¬ 
mity with the hearing safeguards prescribed in the Adminis¬ 
trative Procedure Act. So here, whether we are dealing with 
an administrative declaration which is required to have pros¬ 
pective effect only, should be judged on the basis of the reali¬ 
ties of the situation, and not on the mere form by which the 
new policy is manifested.” (Emphasis supplied). 


“All three assignments were vigorously ‘demanded 1 
by the parties to the hearing who desired to con¬ 
struct television stations” (Respondent’s Br. 16). 

The Commission has not denied that the effect of its 
rules will be the dismissal of petitioner’s pending applica¬ 
tion just as effectively as though it had been denied with¬ 
out a hearing. It is respectfully submitted that the 
portion of the proceeding relating to the assignment of 
Channel 10 to Logansport, Terre Haute and Owensboro 
was adjudication. 

Wabash Valley Broadcasting Corporation Brief 

The arguments of Wabash Valley have been fully 
answered in the reply to the Commission’s arguments on 
this question. 

F 

Did the Assignment of VHF Channel 10 to Only One 
City in One State, Terre Haute, Indiana, Instead of to 
Two Cities in Two States, Logansport, Indiana, and 
Owensboro, Kentucky, Comply With the Mandate of Sec¬ 
tion 307(b) of the Communications Act Which Provides 
That Facilities Must be Allocated Fairly, Efficiently and 
Equitably Among the Several States and Communities? 
(Pet. Br. 47). 

' Federvl Communications Commission Brief 

Much of the Commission’s argument on this question 
has been discussed above. Therefore, petitioner will 
touch upon only the more important points. 

First and most important, the Commission, throughout 
its entire brief, has refused to discuss the meaning of 
“radio service” as used in Section 307(b) of the Act 
(Pet. Br. 60) and its own decisions that “radio service” 
means the availability of both transmission and recep- 
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tion (Pet. Br. 32, 50). The Commission admits that it 
gave no consideration to the service which could be ren¬ 
dered if a particular allocation was made and a station 
constructed and operated: 

“The communities themselves (rather than the entire 
areas to be served) were used by the Commission as 
the basis for determining assignments (App. 123, 
179)” (Respondent’s Br. 30). 

Since “radio service” as used in Section 307(b) means 
the availability of both transmission and reception, the 
Commission, by its own admission, failed to comply with 
the mandate of Section 307(b). 

The Commission points with pride to its proposals to 
allocate Channel 10 to a community in the lower Michigan 
area and to Hatfield, Indiana. (Respondent’s Br. 27). 
The Commission admits that those proposed assignments 
would not be possible if Channel 10 had been allocated to 
Logansport and Owensboro (Respondent’s Br. 27). The 
lower Michigan proposal involves the assignment of Chan¬ 
nel 10 to either Parma (population 680) or Onondaga, an 
unincorporated community with a population of less than 
1.000. Allocation to Hatfield, Indiana, another unincor¬ 
porated community, has been made final subject to the 
decision of this case. Both Onondaga and Hatfield are 
so small that they are not even listed in the U. S. Census 
publications. 22 In proposing to allocate Channel 10 to 
those communities, if they are even communities, did the 
Commission consider the “size and importance” of the 
communities which it adopted as its guiding principle 
(Respondent’s Br. 24, 30)? Certainly not! How arbitrary 
can the Commission be? 

It is respectfully submitted that the allocation of Chan¬ 
nel 10 to Terre Haute instead of to Logansport and 


22 It is understood that the population of Onondaga is less than 
500, and the population of Hatfield is less than 200. 


37 


Owensboro failed to comply with the mandate of Section 
307(b) of the Communications Act. 

Wabash Valley Broadcasting Corporation Brief 

Wabash Valley, by citing the coverage and service 
which would be obtained by Channel 10 stations at Terre 
Haute, Logansport, and Owensboro (Wabash Valley Br. 
19, 31), obviously does not agree with the Commission’s 
contentions that its propagation curves are not valid 
(Respondent’s Br. 29) and that service outside the city 
should not be considered (Respondent’s Br. 30). Like the 
Commission, however, Wabash Valley merely selected the 
evidence necessary to support allocation of Channel 10 to 
Terre Haute, and neglected the evidence favorable to your 
petitioner (Pet. Br. 31, App. 102-106). The implication 
that the assignment of Channel 10 to Logansport and 
Owensboro would not comply with the minimum mileage 
separation requirements (Wabash Valley Br. 20) is mis¬ 
leading. The allocation of Channel 10 to Logansport and 
Owensboro does fully comply with all minimum mileage 
separation requirements. (App. 101, 124; Sixth Report, 
par. 168, Record page 14250). The reference to interfer¬ 
ence is irrelevant, as Rule 3.684(a) as finally adopted 
provides that interference shall not be considered in de¬ 
termining the coverage of a station (1 Pike & Fischer 
R.R. 53:677). 

It is respectfully submitted that Wabash Valley has 
failed to show that the allocation of Channel 10 to Terre 
Haute instead of to Logansport and Owensboro fully 
satisfied the mandate of Section 307(b) of the Act. 

CONCLUSIONS 

It is respectfully submitted that the briefs of the re¬ 
spondent and intervenors and petitioner’s replies thereto 
have further demonstrated that the Federal Communica- 
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tions Commission does not have the authority and power 
to adopt a table of assignments so rigid and fixed that 
pending applications requesting channels not listed in the 
table will be dismissed without a hearing and new ap¬ 
plications specifying channels not listed will not be con¬ 
sidered. Even if the Commission does have such author¬ 
ity and power, the briefs and replies thereto demonstrate 
that the Commission failed to consider all relevant and 
material evidence, and failed to comply with the man¬ 
date of Section 307(b) of the Communications Act. 

Respectfully submitted, 

Robert M. Booth, Jr. 

Herbert M. Bingham 

Roger Robb 
921 Tower Bldg. 
Washington 5, D. C. 
Attorneys for Petitioner 



